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In the Court of Appeals of the District of Columbia. 


No. 2715. 

National Surety Company, Appellant, 

YS. 

Leonard L. Poates. 

a Supreme Court, of the District of Columbia. 

At Law. No. 49061. 

Leonard L. Poates, Plaintiff, 

VS 

National Correspondence Institute, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District at the tim^ 

J*T f er mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: ^ 

1 Declaration . 

Piled January 10, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49061. 

Leonard L. Poates, Plaintiff, 
vs # 

National Correspondence Institute, a Corporation, Defendant. 

The plaintiff sues the defendant, which is a corporation organized 
and existing under the laws of the State of West Virginia liavine 

r n agent and doin S business in the District Columbia 

for that heretofore, to wit, on the twentieth day of March 1905 at 
Washington, in saidI District, the defendant by its certain p’rom?^ 
note bearing date the said twentieth day of March 1905 and n» 
overdue, promised to pay to the order of the plaintiff: as L L Poatl 
the sum of one hundred and fifty dollars two monks after datfS 
the Second National Bank, with interest at the rate of six per cent 
1—2715a 
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per annum, but has not paid the said sum or the interest thereon, or 
any part of either thereof. 

And the plaintiff sues the defendant, a corporation as aforesaid, 
for that heretofore, to wit, on the twentieth day of March, 1905, 
at \\ ashington in said District, the defendant by its certain other 
promissory note bearing date the said twentieth day of March, 1905, 
and now overdue, promised to pay to the order of the plaintiff, as 
L. L. Poates, the sum of one hundred dollars sixty days 
2 after date at the Second National Bank, with interest at the 
rate of six per cent per annum, but has not paid the said sum 
of one hundred dollars or the interest thereon or anv part of either 
thereof. 


And the plaintiff sues the defendant, a corporation as aforesaid 
for that heretofore, to wit, on the sixteenth day of December, 1904, 
at \\ ashington in said District, the defendant drew r , signed and 
delivered to the plaintiff a certain bill of exchange or check upon 
the Second ^National Bank for the sum of two hundred dollars pay¬ 
able on demand to the order of the plaintiff, as L. L. Poates, and 
said bill of exchange or check was thereafter, to wit, on the nine¬ 
teenth day of December, 1904, duly presented to said Bank for 
payment and was dishonored and duly protested for non-payment, 
whereof the defendant was given and had due notice, and the de¬ 
fendant has not paid the said sum of two hundred dollars or any 
part thereof. 

And the plaintiff sues the defendant, a corporation as aforesaid, 
for other moneys payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant, and 
for goods bargained and sold by the plaintiff to the defendant, and 
for work done and materials provided by the plaintiff for the de¬ 
fendant at its request, and for money lent by the plaintiff to the 
defendant, and for money paid by the plaintiff for the defendant 
at its request, and for money found to be due from the defendant 
to the plaintiff upon accounts stated between them. 

And the plaintiff claims two thousand seven hundred and four¬ 
teen dollars and thirty-two cents, with interest upon two 
3 hundred and fifty dollars thereof from the twentieth day 
of March, 1905, upon two hundred dollars thereof from the 
nineteenth day of December, 1904, upon fifty dollars thereof from 
the twenty-ninth day of May, 1905, and on two thousand two hun¬ 
dred and six dollars thereof from the twenty-first day of February. 
1906. 


WILLIAM C. PRENTISS, 

Attorney for Plaintiff . 


Affidavit. 

♦ * * * * * * 

State of New York, 

County and City of New York, s»: 

I, Leonard L. Poates, being duly sworn, say that I am the plain¬ 
tiff in the declaration attached hereto and filed herewith in said 




2 


NATIONAL SURETY COMPANY VS. LEONARD L. POATES. 


per annum, but has not paid the said sum or the interest thereon, or 
any part of either thereof. 

And the plaintiff sues the defendant, a corporation as aforesaid, 
for that heretofore, to wit, on the twentieth day of March, 1905, 
at Washington in said District, the defendant hy its certain other 
promissory note bearing date the said twentieth day of March, 1905, 
and now overdue, promised to pay to the order of the plaintiff, as 
L. L. Poates, the sum of one hundred dollars sixty days 
2 after date at the Second National Bank, with interest at the 
rate of six per cent per annum, hut has not paid the said sum 
of one hundred dollars or the interest thereon or any part of either 
thereof. 

And the plaintiff sues the defendant, a corporation as aforesaid 
for that heretofore, to wit, on the sixteenth day of December, 1904, 
at Washington in said District, the defendant drew, signed and 
delivered to the plaintiff a certain bill of exchange or check upon 
the Second National Bank for the sum of two hundred dollars pay- 
able on demand to the order of the plaintiff, as L. L. Poates, and 
said bill of exchange or check was thereafter, to wit, on the nine¬ 
teenth day of December, 1904, duly presented to said Bank for 
payment and was dishonored and duly protested for non-payment, 
whereof the defendant was given and had due notice, and the de¬ 
fendant has not paid the said sum of two hundred dollars or any 

part thereof. . .. 

And the plaintiff sues the defendant, a corporation as aforesaid, 

for other moneys payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant, and 
for goods bargained and sold by the plaintiff to the defendant, and 
for work done and materials provided by the plaintiff for the de¬ 
fendant at its request, and for money lent by the plaintiff to the 
defendant, and for monev paid by the plaintiff for the defendant 
at its request, and for money found to be due from the defendant 
to the plaintiff upon accounts stated between them. 

And the plaintiff claims two thousand seven hundred and four¬ 
teen dollars and thirty-two cents, with interest upon two 
3 hundred and fifty dollars thereof from the twentieth day 
of March, 1905, upon two hundred dollars thereof from the 
nineteenth dav of December, 1904, upon fifty dollars thereof from 
the twentv-ninth dav of Mav, 1905, and on two thousand two hun¬ 
dred and six dollars thereof'from the twenty-first day of February, 

1906 ‘ WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 


Affidavit. 


State of New York, 

County and City of New York, s»: 

I, Leonard L. Poates, being duly sworn, sav that I am the plain¬ 
tiff in the declaration attached hereto and filed herewith in said 
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Court, and that the defendant named therein, the National Corre¬ 
spondence Institute, is a corporation organized and existing under 
the laws of the State of West Virginia, and has an office and agents 
and does business in the District of Columbia; that the grounds 
of niv causes of action stated in said declaration are as follows: 

On or about December 16, 1904, the said defendant was indebted 
to me in the sum of two hundred dollars for money which I had 
loaned to it and in payment of said indebtedness delivered to me its 
certain check, a true copy of which is attached hereto marked 
4 Exhibit A. The said check bears the genuine signature of 
the said defendant by J. W. McKinley, its president and 
manager, who had authority to and did so sign the same. The said 
check was duly presented for payment at the bank upon which 
it was drawn, and the defendant stopped payment thereof and it was 
dishonored and protested for non-payment. The fees and charges 
of the Notary Public who protested said note, for such protest and 
notices thereof, were two dollars and nineteen cents which I paid. 
The said defendant has not paid the said sum of two hundred dollars 
or any part thereof, but the same, together with the said protest fees 
and charges, remains wholly due and owing to me from said de¬ 
fendant. 

On or about March 20, 1905, the said defendant was indebted 
to me in the further sum of one hundred dollars for money which 
I had loaned to it, and in payment of such indebtedness executed 
and delivered to me its certain promissory note, a true copy of 
which is attached hereto marked Exhibit B. The said note bears 
the genuine signature of the said defendant by J. W. McKinley, its 
president and manager, who was authorized to, and did, so sign the 
same. The said note was duly presented at maturity for payment 
at the bank therein named and was dishonored and protested for 
non-payment. The fees and charges of the Notary Public who 
protested said note, for such protest and notices thereof, were one 
dollar and ninety-seven cents, which I paid. The said defendant 
has not paid the said sum of one hundred dollars or any part thereof 
or any interest thereon, and the same together with said protest fees 
and charges remains wholly due and owing to me from said defend¬ 
ant. 

On or about said twentieth day of March, 1905, the said 
5 defendant was also indebted to me in the further sum of 
one hundred and fifty dollars for money which I had loaned 
it and in payment of such indebtedness executed and delivered to 
me its certain promissory note, a true copy of which is attached 
hereto marked Exhibit C. The said note bears the genuine signature 
of said defendant by J. W. McKinley, its president and manager, 
who was authorized to, and did, so sign the same. The said note 
was duly presented at maturity for payment at the bank mentioned 
therein and was dishonored and protested for non-payment. The 
fees and charges of the Notary Public who protested said note, for 
such protest and notices thereof, were one dollar and ninety-seven • 
cents, which I paid. The said defendant has not paid said sum of 
one hundred and fifty dollars or any part thereof or any interest 
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thereon, and the same, together with said protest fees and charges, 
remains wholly due and owing to me from said defendant. 

On or about May 25, 1905, the defendant was indebted to me in 
the further sum of fiftv-one dollars and fiftv cents for money which 
T had loaned it, and in payment of such indebtedness gave me its 
check for that amount drawn upon the Second National Bank of 
Washington. The said check was deposited and credited to my 
account in bank in New York, and forwarded for collection and was 
duly presented for payment but was dishonored and protested for 
non-payment. The fees and charges of the Notary Public who 
protested said check, for such protest and notices thereof, were two 
dollars and nineteen cents. The amount of said check and said 
protest fees and charges, to wit, fifty-three dollars and sixtv-nine 
cents, was thereupon charged back against my said deposit 

6 account on May 29, 1905, and the said check returned to me. 
I never afterwards negotiated said check. I have made 

diligent search for the said check but have been unable to find it 
and the same is now lost or destroyed. The said defendant has not 
paid the said fifty-one dollars and fifty cents or any part thereof and 
the same, together with said protest fees, remains wholly due and 
owing to me from said defendant. 

I am, and have been for a number of years, engaged in the busi¬ 
ness of printing and electrotyping, and at the special instance and 
request of the said defendant furnished the necessary work and ma¬ 
terials required therefor and fully made and completed from time to 
time prior to February 21, 1906, certain plates and cuts for certain 
publications, more particularly and truly set forth in the statement 
of account attached hereto and to said declaration as particulars of 
demand. The prices set forth in said statement of account are fair 
and reasonable and were agreed to by the said defendant. All of 
said plates and cuts were so made and completed in good and work¬ 
manlike manner to the satisfaction of the said defendant. * Payment 
of said account was demanded by me of said defendant on said 21st 
day of February, 1906, but the "said defendant has paid no part of 
the sum shown by said statement of account to be due me for 
said work, and the whole thereof, to wit, two thousand two hundred 
and six dollars remains wholly due and owing to me from said de¬ 
fendant. 

Upon all of the causes of action aforesaid, I, the said plaintiff, 
have a just right to recover against the said defendant what I 

7 claim in my said declaration, to wit, the sum of two thousand 
seven hundred and fourteen dollars and thirty-two cents. 

with interest as claimed in said declaration, exclusive of all set-offs 
and just grounds of defense. 

I have personal knowledge of the corporate character and existence 
of the said defendant as set forth hereinbefore and know that it is 
a non-resident of the District of Columbia. 

LEONARD L. POATES. 

Subscribed and sworn to before me this 9th day of January, 1907. 
[seal.] HULBERT T. E. BEARDSLEY, 

Notary Publia, N. Y. Co. 
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Affidavit. 


State of New York, 

County and City of New York, ss: 

Personally appeared liefore me Leonard L. Poates who firet 

nf»?n#iff U ^ " W ?i rn ' l Tu n ^ ls , oath declares and savs: that he is the 
plaintiff named in the declaration filed herewith in .said Court 

wherein the affiant is plaintiff, and the National O.rresnondence 

nstitute is defendant, that he knows that the said defendant in 

?aid declaration named is a foreign corporation, that is to say 

nf T ? r ?? n,Zed and j s existing under the laws of the State 
• u. . f " 1 ' lr S? nia - im d further, that the plaintiff has a iust 

right to recover against the said defendant what, he claims in \he 
declaration filed as aforesaid, viz: the sum of two thousand .seven 
hundred and fourteen dollars and thirty-two cents, with interest 

“P°" T ‘i oo- red and dol,ar * hereof from the twentieth dfv 
of March, 1905 upon two hundred dollars thereof from the nine- 

teenth day of December, 1904, upon fifty dollars thereof from 
l!!,n' j' n - ' i di l>’ of May, 1905, and on two thousand two 
rns^r fonA d r ?IX d j ars thereof from the twenty-first dav of Feb- 
ruarv 1906, for and upon money loaned by the affiant to the said 

prornlssor y notes and checks given by said defendant to 
the affiant, money paid out by the affiant for fees and charges for 
protest of said notes and checks and notices thereof, and work done 
and materials provided by the affiant for the said defendant at 
its request, as per bill of particulars with said declaration filed and 

as set forth m the affiants separate affidavit attached to said declare- 
ti on. 

LEONARD L. POATES. 

and 9W ° rn t0 bef ° re me this 9th da y of January A. D. 


[seal.] 


HULBERT T. E. BEARDSLEY, 

Notary Public, N. Y. Co. 

Affidavit. 


State of New York, 

County and City of New York, ss: 

Personally appeared before me Pauline L. Diver who being first 
duly sworn, on her oath declares and says: that she makes this 
affidavit as a witness for the plaintiff, in the declaration attached 
hereto and filed herewith in said court, wherein Leonard L. Poates 
is plaintiff, and the National Correspondence Institute is defendant 
and in support of the affidavit of the said plaintiff filed herewith : 
that she knows that the said defendant is a foreign corporation’ 
that is to say, it was organized and is existing under the laws of the 
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State of West Virginia, and, further, that she is acquainted with 
the business relations of the said plaintiff and defendant and knows 
that the said plaintiff has a just right to recover against the said 
defendant what he claims in the declaration filed as aforesaid, viz: 
the sum of two thousand seven hundred and fourteen dollars and 
thirty-two cents, with interest upon two hundred and fifty dollars 
thereof from the twentieth day of March, 1905, upon two hundred 
dollars thereof from the nineteenth day of December, 1904, upon 
fifty dollars thereof from the twenty-ninth day of May, 1905, and 
on two thousand two hundred and six dollars thereof from the 
twenty-first day of February, 1906, for and upon money loaned by 
the affiant to the said defendant, promissory notes and checks given 
hv said defendant to the affiant, money paid out by the af- 
10 fiant for fees and charges for protest of said notes and checks 
and notices thereof, and work done and materials provided 
by the affiant for the said defendant at its request, as per hill of par¬ 
ticulars with said declaration filed, and as set forth in the said 
plaintiff’s affidavit* attached to said declaration. 

PAULINE L. DIVER. 

Subscribed and sworn to before me this 9th day of January 1907. 

[seal.} S. STEUBEN KAPFF, 

Notary Public , Richmond County . 

Certificate filed in New York County. 

Memorandum. 

January 10, 1907.—Bond in Attachment approved and filed. 


Writ of Attachment, etc. 


Issued January 10, 1907. 


******* 

Schedule of levy under 

1 F. T. Desk . $1.00 

1 Lib. table . 2.50 

3 Tables . 100 

2B.W. Chairs. 1.00 

1 Rev. Chair . .50 

1 Arm Chair. 1.00 

11 

2 Arm Chairs ... .75 

1 Case &c., pencils Pens &c. 1.50 

3 Wire Baskets & Date Stamp. 1.50 

2 Cans Paste, Lot Ink wells, Ink bottles &c. 1.50 

1 R. T. Desk. 15.00 

1 F. T. Desk & case. 1.00 
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1 Lib. Table. 

1 F. T. Desk & case. 

1 Rev. chair. 

3 Chairs . 

4 Tables ....’!!!!!!!.’!!!!!!"!. 

1 Lib. Table . 

2 Rev. Chairs . 

1 F. T. Desk & case..] 

1 Case. 

2 File Cabinets . 

2 File Cabinets. 

2 Electric Fans. 

Lot shelving. 

1 Lib. Table . 

1 File Case . 

1 Rev. Chair. 

12 Tables . . 

i Lib. Table. ;;;;;;;;;;;;;;;;;;;; 

1 Rotary Neostyle Motor & stand. 

13 Chairs .;. 

1 Arm Chair. 

1 Rev. Chair . 

1 Table & Case. 

1 File Cabinet. 

1 File Case.. .* .*!! .* .* .*. 

J R U . 

1 Large File Cabinet. 

i r. t. Desk. ;;;;;;;;; 

1 File Cabinet. 

1 File cabinet & files. 

1 Mirror. 

1 F. T. Desk & case. 

1 Lib. Table & case. 

1 Lot shelving. 

1 Dating Stamp. 

12 Wire baskets, ink bottles &c. 

1 Water Cooler & stand. 

1 Table.\.*. 

1 Lib. Table & case. 

1 Table . 

i Table.. 

1 Arm chair. 

2 Rev. Chairs. 

1 Chair .... 

1 File Cabinet. 

1 File Case.. 

Mirror, 2 Waste Baskets &c. 

1 Hall Rack . 

1 File Cabinet. 

1 F. T. Desk.. 

1 Typewriter (Caligraph) . 

1 Stamping Machine, scales, Ink wells, file Rack &c... 


7 

1.00 

1.25 

.50 

.75 

1.25 

1.50 

2.00 

1.25 

.50 

10.00 

15.00 

4.00 

2.00 

1.00 

1.50 

.25 

4.00 

1.00 

10.00 

3.75 

1.00 

1.50 

1.00 

5.00 

2.00 

1.00 

25.00 

19.00 

10.00 

1.50 
.50 

2.00 

1.00 

2.50 

1.50 
1.00 
1.00 

.50 

1.00 

1.50 

1.00 

L.00 

1.50 

.25 

1.50 

1.00 

.50 

5.00 

5.00 

5.00 

5.00 

1.00 
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1 Typewriter chair . 1.50 

1 Arm chair . 1.00 

1 Leather Arm chair. 3.00 

1 Leather Arm Chair. 2.50 

1 Rev. Chair. 2.00 

IF. T. Desk.. 5.00 

16 Wire Baskets, & File case. 1.00 

1 Table . .50 

1 Metal File cabinet. 10.00 

1 R. T. Desk. 12.00 

1 Clock. 2.50 

1 Rev. Chair. 2.00 

1 R. T. Desk. 12.00 

1 Arm Chair. 1.00 

2 File cases. 2.00 

I 1 Leather Sofa. 7.50 

1 Leather Chair. 2.50 

1 Carpet . 7.50 

9 Frames, 36 Window shades &c. 2.50 

1 Leather Chair. 2.00 

1 Book Case. 7.00 

Lot Misc. Books. 2.50 

1 R. T. Desk. 20.00 

5 Wire baskets, 7 pictures. 1.50 

1 Screen . 1.50 

1 Rev. Chair . 2.00 

1 Arm Chair. 1.00 

1 File case. .50 

1 Bookcase, 14 sections. 21.00 

Lot Misc. Books. 10.00 

1 Book Rack & 4 books. 1.50 

2 Rugs . 1.00 

1 Iron Hat Tree. 1.00 

1 Cabinet and Misc. cuts.. .•. 3.00 

1 File cabinet . 5.00 

1 F. T. Desk .. 5.00 

1 Burroughs Adding Machine. 25.00 

1 Typewriter Desk . 3.00 

1 Rev. Chair . 2.00 

1 Table . .50 

2 File Cases & Files. 5.00 

1 Standing Desk. 10.00 

1 Rev. High Chair. 1.50 

1 F. T. Desk. 2.00 

1 Remington Typewriter. 25.00 

1 Chair . .25 

1 Wardrobe . 3.50 

1 File cabinet . 3.00 

1 File case. 2.00 

1 Rev. Chair . 1.50 























































NATIONAL SURETY COMPANY VS. LEONARD L. POATES. 


9 


1 Iron Safe. 

1 Iron Safe. 

1 Iron Safe... 

1 File cabinet, 2 parts. 

2 Tables . 

1 File case & Files. 

1 R. T. Desk.! 

1 R. T. Desk... 

1 Rev. Chair. 

13 

1 Rev. Chair . 

1 File cabinet. 

1 F. T. Desk. 

1 Rev. Chair. 

1 F. T. Table.. 

1 File case mirror, dating stamp, 2 baskets. 

1 Rev. Chair . 

1 F. T. Desk & Case. 

1 Hat Tree & Umbrella Stand. 

1 Rev. Chair. 

1 Double F. T. Desk.. 

1 F. T. Desk. 

1 Typewriter desk & Remington Typewriter 

1 Typewriter chair . 

1 Rev. Chair . 

12 baskets, 5 file cases &c. 

1 File Cabinet. 

1 R. T. Desk.. 

1 File cabinet. 

1 Rev. Chair . 

1 Clock. 

2 L. S. Chairs. 

2 L. S. Arm Chairs. 

1 F. T. Desk. 

1 R. T. Desk. 

1 Filing cabinet. 

1 Rev. Chair.. 

1 Rev. Book Rack. 

1 Table . 

1 Pitcher, Tray, 2 glasses. 

7 Wire baskets, ink wells, dating stamp &c. 

1 Leather Couch .:. 

1 Wernicke Book-case, 8 sections.. 

Lot Law Books. 

Lot Misc. Books &c. 

1 Mosler Safe . 

1 File cabinet. 

1 Rug.«...._. 

13 Pictures. 

1 Iron Hat Tree.. 

2—2715a 


75.00 

75.00 

75.00 

5.00 

1.50 

.50 

12.00 

15.00 

2.00 


1.50 
8.00 

3.50 

1.50 
1.50 
2.00 

1.50 
1.25 

.50 

.25 

8.00 

3.50 
30.00 

1.50 
1.00 
1.00 

15.00 

15.00 

10.00 

1.50 

2.50 
2.00 
3.00 

10.00 

20.00 

3.00 

2.50 

3.50 
.50 

1.50 
2.00 

3.50 
10.00 
25.00 

1.50 
20.00 

2.50 

1.50 
2.00 
1.00 





















































10 


NATIONAL SURETY COMPANY VS. LEONARD L. POATES. 


1 Water Cooler . 

1 Large Mosler Safe. 

1 Underwood Typewriter & Stand. 

1 Smith Premier Typewriter & stand... 

1 Underwood Typewriter & Desk. 

1 Table 6 baskets &c. 

1 Oi/ver Typewriter & stand. 

1 Caligraph Typewriter & desk. 

1 Table ... 

1 Typewriter Chair. 

2 B. W. Chairs. 

1 Typewriter Chair. 

1 Book-case & shelf, 1 Picture, & Ladder 

1 Typewriter cover & stand. 

1 Underwood Typewriter & stand. 

1 Caligraph typewriter <fc stand. 

1 File case. 

1 Hat Tree. 

1 Remington Typewriter & stand. 

14 

1 Table scale . 

1 Typewriter Chair. 

1 Caligraph Typewriter & stand. 

^ <( U ll il 

4 Tables .... . . 

5 B. W. Chairs. 

1 Smith Premier Typewriter. 

1 Monarch Typewriter & stand. 

1 Caligraph Typewriter & stand. 

1 Typewriter stand . 

1 Oliver Typewriter & stand. 

1 Mirror, 2 window shades. 

1 Copying machine & stand. 

Lot shelving. 

1 R. T. Desk. 

^ « « << 

2 << « a 

i Table. !!!!!!!!!!!!’.!’.!!!!!!! 

1 Rev. Chair. 

2 B. W. Chairs. 

2 B. W. Chairs.. 

1 Wernicke Book-case, 3 sections.. 

Lot misc. books. 

1 F. T. Desk. 

1 F. T. Desk & case. 

2 Rev. Chairs. 

1 Double F. T. Desk. 

2 Tables . 

1 Book-rack & books. 

1 Desk Table. 

1 Table. 


.25 

50.00 

15.00 

15.00 

20.00 

.50 

10.00 

15.00 

.50 

1.50 

1.00 

1.50 

1.50 

1.00 

10.00 

5.00 

1.00 

.25 

5.00 


1.00 

1.50 
20.00 
20.00 

4.00 

2.50 
5.00 

30.00 

20.00 

1.00 

10.00 

.25 

3.00 

2.00 

13.50 

12.00 

12.00 

.50 

1.00 

1.00 

.50 

4.50 
2.00 

1.50 
2.00 

2.50 
3.00 
1.25 
5.00 
1.00 

.75 
























































11 


NATIONAL SURETY COMPANY VS. LEONARD L. POATES. 


1 File cabinet. 

1 Desk Table .. . . V. V.! 

1 Dinsmore Typewriter & Desk_ 

3 B. W. Chairs. 

i Table .;;;;;;;;;;;;;; 

1 Caligraph Typewriter <fe Table. ...... 

1 Typewriter Chair... 

4 Chairs . 

1 Chair. *’**’’ . 

1 Case, mirror, 4 baskets. 

1 Rug. * * * *. 

1 Table & Ladder. 

1 Typewriter chair.. 

2 Chairs . 

1 Table. 

2 Graphaphones . 

i “ ...WWW".’’.. 

1 Desk. 

1 Table. WV.V.V.V.WV.V.V.W*! 

1 Seal & chair. 

2 Tables & carpet. 

Lot shelving, paper, ink dtc. botties, baskets &c 


25.00 

1.00 

20.00 

1.50 

.50 

20.00 

1.50 

1.00 

.75 

.50 

1.00 

1.00 

1.00 

.50 

.25 

10.00 

15.00 

1.50 
.50 
.50 

2.50 
10.00 


$1,352.75 

We, the undersigned, citizens of the District of Columbia, 
15 having been duly summoned and sworn by the Marshal 
of said District, do hereby certify that we have appraised 
the property described in the foregoing schedule at Thirteen hun¬ 
dred and fifty-two and 75/100 Dollars. 

Given under our hands and seals, this 10th day of January, 

ROBERT S. KING. 

ABRAHAM H. LEVY. 

Interrogatories in Attachment. 

****** 

To Second National Bank of Washington City, Garnishee: 

Pursuant to Rule of Court, you are required to answer the fol¬ 
lowing interrogatories, under oath, within ten days after service 
hereof. And should you neglect or refuse so to do, judgment 
may be entered against you for an amount sufficient to pay the 
plaintiff's claim, with interest and costs of suit. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 


[seal.] 

[seal.] 

/ 

* 

A 


Interrogatories. 

1st. Are you now, or were you, at the time of garnishment, in¬ 
debted to the defendant-, or either of them; if so, how, and what 
amount? 
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Answer. —. 

16 2d. Have you now, or had you, at the time of service of the 
notice, or have you had at any time between the date of ser* 

vice and the time of answering, any goods, chattels, or credits of 
the defendant-, or either of them? 

Answer. —. 

• • 

Subscribed and sworn to before me this — day of- A. D. 

190-. 

******* 

The President of the United States to the Marshal for said District, 
Greeting: . 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’s lands and testaments, property, and credits 
which shall be found in this District, to the value of $2714.32, 
with interest on $250 from March 20, 1905; on $200 from Decem- 
l>er 19, 1904; on $50 from May 29, 1905, and on $2206 from 
February 21, 1906, being the amount of the plaintiff’s demand 
against the defendant, as shown by the affidavits, duly supported 
and filed, and claimed in the declaration ; and the further sum of 
$50.00, for the costs and charges which may accrue in the premises; 
and the same, so attached, safely keep, subject to the orders of the 
Court, unless the defendant or the person in whose possession the 
property is attached, deliver to you, to be filed herewith, his 

17 undertaking, with sufficient surety or sureties, to abide by 
and perform the judgment of the Court in relation to said 

property. And should you attach the defendant’s property or 
credits in the possession of any other person or persons than the 
defendant you shall notify such person or persons of such seizure 
by virtue of this Writ of Attachment, and serve a notice upon him 
or them, as well as on said defendant, to appear in said court on 
or before the twentieth day, exclusive of Sundays and legal holi¬ 
days, occurring after the service of said notice, to show cause, if 
any there be, why the property or credits so attached should not 
be condemned and execution thereof had. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 10" day of Januarv, A. D. 1907. 

[seal.] ‘ J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Notice . 

-- 190- 

To National Correspondence Institute, Defendant; Second National 
Bank of Washington City, Garnishee: 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day, exclusive of 
Sundays and legal holidays, after service hereof, and show cause, 
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lf “y w . h y the property, credits, of the said defendant, 

18 ff' u V1 f u c e of , th e foregoing Writ of Attachment in 

18 the hands of Second National Bank of Washington City 

„ , fi Garnishee, (of which seizure the said Garnishee is hereby 
notified), should not be condemned and execution thereof had * 

AULICK PALMER, 

V. S. Marshal. 

H. 

• • 

Marshal'8 Return. 

a w r -. SChe ^ U » herewith and served defendant with 

a^copy of this W nt and Notice prescribed by Section 446 of the 

Jan’y 10, 1907. 

Attae^d erects, property of the defendant, in the hands of 
Second National Bank of Washington City, Garnishee and served 
said garnishee and defendant with copies of this Writ Rule of 

Sswrar " nd ihe N “"“ «i 

Jan’y 10, 1907. 

AULICK PALMER, 

U. S. Marshal. 

H. 

Interrogatories in A ttachment. 

Piled January 11, 1907. 


To Second National Bank of Washington City, Garnishee: 

Pursuant to Rule of Court, you are required to answer the fol- 
lowing interrogatories, under oath, within ten days after 
19 service hereof. And should you neglect or refuse so to do 

dent to nfl^tbl 1 np y en * e F ed against you for an amount suffi- 
ient u ’ P a . v the plaintiff s claim, with interest and costs of suit 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

/ nt er rogatories. 

indfhJtl tk? aT’a°\ W6re /« U - at the time of garnishment, 
amount?^ ^ defendant-, or either of them; if so, how, and what 

Nft«A^i er R A V the tin ? e ,°f th ? rece ipt of this attachment the Second 
ational Bank was indebted to the National Correspondence In- 

($124 99) the SUm ° f ° ne hundred and twenty-four 99/100 Dollars 

y0U n0 "u’ ? r had y° u ’ at the time of service of the 
notice, or have you had at any time between the date of service 
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and the time of answering, any goods, chattels, or credits of the de¬ 
fendant-, or either of them? 

Answer. None except as stated above. 

JAMES C. ECKLOFF, 

Cashier Second National Bank. 

Subscribed and sworn to before me this 11th day of January 

A. D. 1907. _ 

[seal. j * G. W. BALLOCH, 

Notary Public. 


20 Undertaking to Release Property Attached. 

Filed January 11, 1907. 

******* 

The defendant, and the National Surety Company, surety, in 
consideration of the discharge from the custody of the Marshal of 
the propertv seized bv him, upon the attachment sued out against 
the defendant, on the'10th day of January, A. D. nineteen hundred 
and seven, in the above-entitled cause, appear, and submitting to 
the jurisdiction of the Court, hereby undertake, for themselves and 
each of them, their and each of their heirs, executors and admin¬ 
istrators, successors or assigns, to abide by and perform the judg¬ 
ment of the Court in the premises in relation to said property, which 
judgment may be rendered against all the parties whose names are 
hereto subscribed. 

Signed this 11th dav of January, A. D. 1907. 

NATIONAL CORRESPONDENCE INSTITUTE, 
Per J. WM. McKINLEY, Pres. 

NATIONAL SURETY COMPANY, [seal.] 

Bv J. T. KIRKHAM. Attorney in Fact. 

Approved this 11th day of January, 1907. 

JOB BARNARD, Justice. 

I herebv waive notice and agree that this undertaking may be 

W. C. PRENTISS, 
Attorney for Plaintiff. 


Order for Release of Property Attached. 

Filed January 17, 1907. 

****** 

Upon consideration of the fact that the defendant has filed herein 
its Undertaking with surety approved by the Court for the release 
of property attached, it is this 17th day of January, 1907, ordered 


filed. 


21 

* 
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essu&s: 

JOB BARNARD, Justice. 

Pleas. 

Filed February 1, 1907. 

* * ♦ £ ^ 

*> E gr 

F'irsl. That it is not indebted as alleged. ’ y3 ‘ 

£ e k con , d - , T1 \at it never promised as alleged. 

Fourth. And for a furtiier plea to the plaintiff’s declaration ihi. 

22 de ^ ndf l n ‘ S T th I at the P laintiff <hd not furnish all of the 

22 g °^* k ha , rg< ^ an . d enumerated in the bill of particu ar^ filed 

with the declaration in this cause but teiUl t ,i„ j 

and o.h„ .rUcfe, ennnZdrf 

^" 21 ; 

7«654Ml d d 'ii" Ui< “' ’< £ 

2. of»»<« * h « 

“»*»>“« and ,hb defendant ^ 

enumerated in thfs [Ilea, the plafntTff^eWm should^'ffidS 

($1,955.50) ninet<ien hl, " drtd and fift y five dollars and fifty 2nts 

Fifth. And for a further plea to the plaintiff’- declaration tbi« 
defendant says that the plaintiff was at the commenced of th£ 
suit and still is indebted to this defendant in the sum of eight hun 

i redaad dollars and ninety cents ($803.90) for goods sold 
and delivered by the defendant to the plaintiff and for money ™ d 
by the defendant at the request of the plaintiff and for the use of 
£he plaintiff, as appears by the particulars of said indebtedness 
hereunto annexed, and the defendant is willing that thl j 
should be set off against the plaintiff^ demand ^ SUm 

sixth. And for a further plea to the plaintiff’s declaration tLi. 
defendant says that the plaintiff was at the beginning of tWs St 
and still is indebted to this defendant in the sum oAt leait four 
hundred ($400.00) dollars, for that the said plaintiff agreed 
23 for a good and valuable consideration to make certain S cuts 
for press photography and deliver the same to this defendant 
as per contract, but failed to do so, whereas this defendant lost 
various emoluments and profits on account of the breach of the 
plaintiff s contract, which it might and otherwise could have derived 
e p aintiff had earned out his contract in this behalf, but owing 
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to the failure of the plaintiff to carry out his contract, the defendant 
was damaged to the extent of at least four hundred ($400.00) dol¬ 
lars and the defendant is willing that this should also be set off 
against the plaintiff’s demand. 

EDWARD L. GIES, 

* Attorney for Defendant. 


Affidavit of Defense. 


District of Columbia, ss: 


J. William McKinley, being first duly sworn, deposes and says 
that he is the president of the defendant corporation, The National 
Correspondence Institute. That the said National Correspondence 
Institute is not indebted to the plaintiff in the amount claimed or in 
anv other amount whatsoever and that the grounds of its defense are 

•7 

as follows: 

He says that the check for two hundred ($200.00) dollars bear¬ 
ing date upon the 16th day of December, 1904, sued upon in the 
third count of the plaintiff’s declaration was paid by another 
check No. 9003, dated Jan. 23, 1905, which was given to the 
24 plaintiff by the defendant in lieu of the said check dated 
Dec. 16, 1904, and was drawn upon the Second National 
Bank for the sum of two hundred ($200.00) dollars and was paid 
by said bank on Jan. 27, 1905. That the check for fifty-one dol¬ 
lars and fifty cents ($51.50) was given to the plaintiff as a curtail 
upon the note sued upon in the first count of the plaintiff’s declara¬ 
tion, bearing date upon the 20th day of March, 1905, for One 
hundred and fifty ($150.00) dollars and due about the 20th day 
of May, 1905. That the said check is consequently without con¬ 
sideration and void, as the plaintiff cannot recover upon the note 
and also upon the check given in part, payment thereof. Affiant 
further says that the National Correspondence Institute is not in¬ 
debted to the plaintiff for comt>osition and electrotypes to the amount 
of twenty-two hundred and six ($2,206.00) dollars as claimed in 
the bill 'of particulars filed with the plaintiff’s declaration for the 


following reasons. 

First, That the plaintiff did not furnish and deliver the electro¬ 
types in the following instances, which were charged for in the 
said bill of particulars, viz., 

Great Value of Humor. $38.00. 

Man in Washington. 46.00. 

Resident Correspondent. 52.00. 

Phonography . 156 • JO. 

Nick/e and Copper. 244.00. 

Double Entrv Bookkeeping. 96.00. 

City Editor. JO.00. 

Press Photography. 2bl.OO. 

Small Cuts for Stresses in Roof Trusses. 37.00. 

25 Large Cuts for Stresses in Poof Trusses. 240.00. 

13 Vignettes half tones. 26.00 

12 Plates for Notices. 24.00. 


or a total of twelve hundred and fifty ($1,250.00) dollars). 
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Affiant further says that the bill of particulars contains over¬ 
charges to the extent of six hundred and fifty-four ($654.00) dol- 
rs in the following particulars, viz., twenty-two ($22.00) dollars 
in the item entitled “The Managing Editor:” fiftv-two C$52 001 

($20.00) dollars in the item entitled “The Telegrapher and Cable 
ffitor, twenty-four ($24.00) dollars in the item entitled “The 
5 a y“‘ to ! ; twenty-six ($26.00) dollar in the item entitled 
The Night Editor; sixty-one ($61.00) dollars in the item entitled 
q. ^posits■' nineteen ($19.00) dollars in the item entitled “The 

foT f ?22 P 4 00?Tlf ° nt!en ‘° r “ of two hundred a " d twenty- 
four ($224.00) dollars in excess of the prices which the defend- 

an *)’ Na ^onal Correspondence Institute agreed to pay for the 

and f)^,' The— over-charge is the item of four hundred 

and thirty ($43000) dollars, entitled “Alternating Currents”- two 

Sooot Ti fift ^« ht ( . (f 58 ' 0 , 0 ) dolors; “Cuts” eighty-nine 
($89.00) dollars; Printing” eighty-three ($83.00) dollars* or a 

total of four hundred and thirty ($430.00) dollars^ 

Affiant further says that the defendant, The National Corre- 

spondence Institute purchased of the plaintiff at one time the effects 

of the Consolidated Schools and paid him for the same and thal 

26 ’ amou " tir J« t0 four hundred and 

thirty ($430.00) dollars were included in the purchase of the 

, f , S!lld Consolidated Schools’ effects and were paid for by the 

fhf e nf an Vff> tha i t -‘ me 8nd the ,l said items sh <>uld not be included in 
the plaintiffs claim against the defendant, The National Corre¬ 
spondence Institute and is also an over-charge makine a total of 

lV h ? f id , bi " » f Six h„ndred 8 and fif;.four dollars 
($654.00). Affiant further says that the defendant was at the com¬ 
mencement of this suit and still is indebted to this defendant in the 
sum of Eight hundred and three dollars and ninety cents ($803 90? 
for the value of the following named articles, which ^re the ofori 
erty of the defendant and which affiant has been informed and so 
believing states the facts to be and expects to prove at the trial 
were in the possession of the plaintiff and thereby became lost to the 

defendant and the defendant now claims the value thereof, estimated 
as follows, viz., ’ 

Manuscript stresses in roof trusses, v&lue. ci aa aa 


iTxauuoLiipi OUC59CS xu luui trusses, value. «1AO AA 

16 drawings, value.“. ^ 18 9^* 

4 zinc etchings for school in shorthand, value... 4*2^* 

Manuscript resident correspondent, value. !..!... 25 00 

Press photographs for use in the course in press photog¬ 
raphy of the value of. 6 10 00 

Manuscript Great Value of Hunor, value.... 25 00 

Manuscript, Special Articles, value.. 25 00 

Manuscript Double Entry Bookkeeping, value. 150 00 

Mechanical Drawings, 2 large plates, value..;. * * * 14 40 

Cuts and drawings for electrical railway, value.. 50 00 

49 cuts used for illustrating booklet on sketching of ma¬ 
chine details, value. 60 00 

Manuscript copper and mokle, value. . inn on 

Small cuts for “ “ « . ^ 

o .. 4U.UU. 

3—2715a _ 
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27 And the further sum of one hundred and eighty-two 
($182.00) dollars paid by the defendant for advertising, re¬ 
lying upon the promise or contract of the plaintiff to make certain 
cuts for press photography and on account of the failure to make the 
said cuts, the money for advertising was uselessly expended and this 
affiant is advised that the defendant has a just right to recover the 
same from the plaintiff. 

The defendant has a further claim against the plaintiff for 
damages for the failure of the plaintiff to make said cuts for press 
photography, whereby the defendant lost the profits of certain busi¬ 
ness which it might and otherwise would have received if the 
plaintiff had fulfilled his contract and made the cuts as agreed upon 
and this affiant estimates the said damage at four hundred ($400.00) 
dollars and expects to prove the same at the trial. 

J. W. McKINXXY. 

Subscribed and sworn to before me this 1" day of February, A. D. 
1907. 

[seal.] CLYDE B. WEIKERT, 

Notary Public. 

Withdrawal of Motion for Judgment and Joinder in Issue. 

Filed March 9, 1907. 

******* 

Comes now the plaintiff by his attorney and withdrawn his mo¬ 
tion for judgment herein and joins issue upon the defend- 

28 ant’s pleas. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

Note of Issue. 

Filed March 9, 1907. 

******* 

Attorney for Plaintiff, William C. Prentiss. 

Attorney for defendant, Edward L. Gies. 

Last pleading filed March 9, 1907. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

Notice of Trial. 

Filed March 9, 1907. 


Take notice that the Issue joined herein will be tried at the next 
term of Court. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

To Mr. Edward L. Gies, Attorney for Defendant. 

(By mail.) 





, _____- 
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29 Supreme Court of the District of Columbia. 

Thursday, November 14th, 1907. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 


It is hereby ordered that this cause be and is hereby referred to 
the Auditor of this Court, that the accounts and dealings between 
the parties hereto may be audited and stated. 

Mem or an dum. 

December 29, 1911.—Report of Auditor filed. 

Schedule Attached to Auditors Report. 

Filed December 29, 1911. 

National Correspondence Institute in Account with Leonard L. 

Poates. 

Dr. 

To Note, March 20, 1905. 150.00 

Interest to Dec. 10, 1911. 60.50 


Note, March 20, 1905. 100.00 

Interest as above. 40.17 


Check, Dec. 19, 1904.• 200.00 

Interest as above... 83.70 


210.50 


140.17 


Check, May 25, 1905 
Interest as above.... 


50.00 

20.09 


Protest fees on above. 

Open account per particulars of demand. 2,206.66 
Interest as above. 768.06 


283.70 


70.09 

8.32 


2,974.06 


Total due by defendant.. . 3,686.84 

Note. —$1.50 is deducted from check of May 25, because for 
interest on the note for $150.00 and covered in interest on that 
note and therefore not claimed. 

LOUIS A. DENT, Auditor. 

Memorandum. 

January 29, 1912.—Exceptions of defendant to report of auditor 
filed. 
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31 Supreme Court of the District of Columbia. 

Thursday, December 5th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

Upon consideration of the exceptions filed herein by the defend¬ 
ant through its attorney of record, to the rei>ort of the auditor, 
and the motion of plaintiff filed herein February 9th, 1912, for the 
court to consider said report and formulate issues, and the court 
being of opinion that none of the said exceptions are frivolous, it 
is ordered that the issues raised by said exceptions shall be tried 
as provided by Section 255 of The Code of Law for the District 
of Columbia, and that this cause be placed upon the present trial 
calendar in its proper place. 

Wednesday, January 7th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice presiding. 

******* 

Come again the parties hereto aforesaid fin manner aforesaid 
and the same jury that was respited yesterday, who being given 
the case in charge, upon their oath say: to the question (issue) 
presented by the first exception, whether the Auditor erred in 
allowing in his report the claim of the plaintiff for $150.00 and 
interest based upon note dated March 20, 1905; their answer 

32 is No: to the. question (issue) presented by the second 
exception, whether the Auditor erred in allowing the plain¬ 
tiff the further sum of $100.00 and interest based upon note dated 
March 20. 1905; their answer is No: to the question presented 
by the third exception, whether the Auditor erred in his report 
in allowing the plaintiff the further claim of $200.00 and interest 
based upon check of the defendant corporation dated December 
16, 1914, the defendant claiming that said check was paid by 
a subsequent check, dated January 23, 1905; their answer is No: 
to the question (issue) presented by the fourth exception, did the 
Auditor err in his report in allowing the plaintiff the sum of $50.00 
and interest, based on check dated the 20th day of May, 1905; 
their answer is No: to the question presented by Section (a) of 
the fifth exception, did the Auditor err in allowing the item of 
$1250.00 to the plaintiff for work that was not delivered; their 
answer is Yes: to the question presented bv Section (b) of the 
fifth exception, did the Auditor err in not allowing the defendant 
corporation a reduction of $224.00 for alleged over-charges in the 
plaintiff’s bill of particulars for work that was delivered and for 
which the plaintiff charged $2.00 per page, the amount allowed 
by the Auditor, while defendant contends that there was an ex¬ 
press contract that the plaintiff should do said work for $1.00 per 
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Kii h fi e ^ anSWer . is No , ; . J to , the question presented by Section (c) 
fi f h exce P‘}° n - dld th e Auditor err in failing to allow the 
rff'.'i.'r ', or P ora l on as an overcharge on the part of the plain- 
tff the ^“fther sum of $430.00, being the amount charged by the 
qq ‘ J or the 'tens entitled: Alternating currents 

3 $258.00, Cuts $89.00, Printing $83.00; their answer is No- 

• ,u to . question presented by sections (a) and (6) of the 

° n ’ "whether the Auditor erred in disallowing the de- 
fendant s claims of set-off; their answer is No. 

Memorandum. 

,, Janu ® ry 1914 -—Motion for new trial filed by defendant and 

that sard motion was overruled on March 6, 1914. ’ 

Motion for Judgment on Verdict, See. 

Filed March 14, 1914. 

* * * * * * * 

FwT. wT th V pl T tiff hy William C. Prentiss and George 
f " 1 iam ?i hls a 5?m e ys, and moves the Court for judgment 
his favor on the verdict of the jury heretofore rendered in this 
thl 1S ! 011 the issues raised by the exceptions of the defendant to 
the A ' ldltor >/'led herein, nnnd pursuant to said report 
of the Auditor, so far as the same was sustained bv the said verdict 

th «t ^ to say: The plaintiff moves the Court 

fift V J six 8 Zlla^ n /« h i 4 -ft a nm ln . the a! um of fourteen hundred and 

($14o6.00) plus the sum of eight and 32/100 

dollars ($8.32) protest charges, being the amount, exclusive of 

interest, found due by the Auditor after deducting from the amount 

34 f$1 f 250 0ft W 'o e SU, il °f t "' elVe hundred and fifty dollars 

34 ($1250.00), being part of the sum claimed bv plaintiff on 

open account and allowed by the Auditor, as to which item 

of twelve hundred and fifty dollars ($1250.00), the jury found 

that the Auditor erred, said judgment to be a joint judgment 

against the defendant and the National Surety Company, Us Surety 

on the undertaking executed by defendant and said Surety Com 

pany, and a P|woved by the Court and filed herein on the 11th day 

f January, 1907, said judgment to be without interest as to said 

Surety Company (except from and after its date) but to provide 

f r ioKono r L<i a S a ' ns t the defendant as follows, namely• Interest 
on $250.00 from the 20th day of March, 1905; on $200 from 

lon^ day i >f De r, e,nl : el ;> 1904 5 on $50.00 from the 29th day of May 

Fehn;«rv d iZc’® balan . c «> wit - $ 9 56.00 from the 21st day of 
r® b ^ ary ’ ? 9( *; ands « d Judgment to provide that the plaintiff 
recover against the defendant and the said Surety Company jointly 

all of the costs of this cause to be taxed by the Clerk including 
in said costs the sum of $300.00, heretofore paid bv the plaintiff 
to the Auditor, same being the amount of the fee of the Auditor 
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And the plaintiff, showing cause for the granting of the above 
motion says, that, as appears from the record herein, there was 
duly issued in this cause a writ of attachment and garnishment 
which was duly levied by the Marshal, January 10, 1907, on certain 
specific chattels belonging to and in the possession of the defendant 
and upon certain credits of the defendant in the possession of the 
Second National Bank of Washington, as garnishee, which 

35 garnishee made answer on the same day admitting that it 
was indebted to the defendant in the sum of $124.99, and 

afterwards on the same day the said^ specific chattels were duly 
appraised at the sum or value of $13o2.75, and thereafter, to wit, 
on the 11th day of January, 1907, in order to obtain the release 
from the custody of the Marshal of the said specific chattels and to 
restore the credits which were the subject of the said garnishment 
to the garnishee so that the defendant might dispose of the same 
on its order, said credits, being a deposit in bank, in the name of 
said defendant, the defendant and said National Surety Company, 
as its surety, entered into and executed the aforesaid undertaking, 
pursuant to the provisions of Code Section 454, and thereafter 
the Court, under authority of provisions of Code Section 455 et seq., 
passed an order, to wit, on January 17, 1907, whereby the Court 
directed the Marshal to release from his custody and that of the 
garnishee aforesaid, the property and credits of said defendant 
levied upon in pursuance of said writ of attachment, which the 
Marshal accordingly did. 

The appraised value of said specific chattels so released, plus the 
amount of said credits (bank deposit) of defendant also released 
as aforesaid, being slightly in excess of the amount for which the 
plaintiff is now entitled to recover against defendant, exclusive of 
interest and costs, as aforesaid, he moves the Court, as above, for 
a joint judgment against the defendant and its surety on said un¬ 
dertaking, pursuant to the provisions of said Code Section 455 
et seq. 

WILLIAM C. PRENTISS, 

W. 

GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 

36 **♦**♦♦ 

To E. L. Gies, Esq., Attorney for the Defendant, and also to the 

National Surety Company: 

You are hereby notified that the foregoing motion for judgment 
will be called to the attention of the Court on Friday, the 20th day of 
March, 1914. at 10 o’clock A. M. or as soon thereafter as counsel 
may be heard, it being our intention to present the motion to Mr. 
Justice Anderson, holding Circuit Court No. 2 at that time. 

WILLIAM C. PRENTISS. 

W. 

GEO. FRANCIS WILLIAMS. 
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13?h day of “ d < “ kn ° wled S ed 

EDWARD L. GIES, 

Attorney for Defendant. 
NATIONAL SURETY CO. 

By W. H. RONSAVILLE, Res. Mgr. 

Motion to Quash Attachment. 

Filed March 27, 1914. 

******* 

Now comes the National Surety Company, the Surety on the 
forth coming undertaking given by the defendant herein in con- 
sideiation of the discharge from the custody of the Marshal 
61 of the property seized by him upon the attachment sued 
out against the defendant on January 10, 1907, and bv its 

nnrt’tlfi n" 0V ?i S i the ,l'°" rt j° c t ua “ 1 , 1 the “id «nt of attachment 
and the alleged levy thereunder on the ground that the affidavits for 

the said attachment are and each of them is defective in that it is 

not stated m them or either of them as required by Section 445 

of the Code that the defendant, “Has estate or debts’owing to said 
defendant in said District.” 

. „ , , . B. E. HINTON, 

A. tiy^ for National Surety Co., Surety on 
Undertaking to Release Property Attached. 

% 

To William E. Prentiss, Esq., and George Francis Williams, Esq.: 

Please take notice that the foregoing motion will be up for hearing 
Friday, Apnl 3, 1914, at 10 o’clock, A. M. h 

J , . B. E. HINTON, 

A tty for National Surety Co., Surety on 
Undertaking to Release Rroperty Attached. 

Supreme Court of the District of Columbia. 

Tuesday, April 21st, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander- 
son, Justice presiding. 


38 Upon consideration of the motion of the National Surety 
Company, filed herein on the 27th day of March 1914 
to quash the writ of attachment and garnishment, issued ’ herein 
on the 10th day of January, 1907, and upon consideration of the 
motion of the plaintiff for judgment on the verdict of the jury re¬ 
turned herein on the 7th day of January, 1914; against the defend- 
ant and National Surety Company, defendant’s surety on the Under¬ 
taking filed herein on the 11th day of January, 1907, and after hear- 
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ing the attorneys of record for plaintiff, for the defendant and said 
National Surety Company, respectively, and it appearing from the 
record in this cause that the aforesaid writ of attachment and 
garnishment was levied by the United States Marshal on certain 
chattels belonging to defendant, which were thereupon duly ap¬ 
praised at the sum of Thirteen hundred and fifty-two dollars and 
seventy-five cents ($1,352.75) and upon certain credits of the 
defendant, then in the hands of the Second National Bank of 
Washington, being an indebtedness of said bank to the defendant, 
in the sum of One Hundred Twenty-four dollars and ninety-nine 
cents ($124.99), the amount of said appraisal plus the amount of 
said credit being in excess of the principal sum of which the plaintiff 
moves for a joint judgment against the defendant and its said 
surety; and it further appearing from the record that the Marshal 
duly served the defendant with a copy of said writ of attachment 
and garnishment and notice, as prescribed by Section 466 of the 
Code; and that the defendant and said National Surety Company 
shortly thereafter executed the aforesaid undertaking in order to 
procure the release from said levy of the chattels and credits, 

39 as aforesaid, in accordance with Section 454 of the Code, and 
the same were thereupon and pursuant to order of Court 

passed herein on the 17th day of January, 1907, duly released 
from the custody and control of the said United States Marshal. 

It is this 21st day of April, 1914, ordered that, the motion to 
quash the said writ of attachment and garnishment be, and it is 
hereby overruled and that said motion of the plaintiff for judgment 
be, and it is hereby granted; wherefore, it is considered, that the 
plaintiff recover of the defendant and the National Surety Com¬ 
pany, a body corporate, its surety, the sum of Fourteen Hundred 
and Sixty-four dollars and thirty-two cents ($1,464.32) without 
interest oV costs as to said National Surety Company, (except that 
this judgment shall bear interest from its date) and with interest 
as to the defendant as follows, on $250.00 from the 20th day of 
March 1905; on $200.00 from the 19th day of December, 1904; 
on $50.00 from the 29th day of May, 1905, and on $956.00 from 
the 21st day of February, 1906, (the balance, to wit, $8.32 represent¬ 
ing protest charges, not bearing interest) together with the costs 
of this suit, to be taxed by the Clerk, who shall include therein the 
amount of the fee of the Auditor, paid by the plaintiff, to wit, three 
hundred dollars ($300.00), and that plaintiff have execution against 
the defendant and said National Surety Company for said sum 
of $1,464.32^ with interest from and after this date, and against the 
defendant alone for interest to this date and costs of suit, as above set 
forth. But this judgment shall be released and held for naught 
upon the delivery by said National Surety Company or the defend¬ 
ant to the United States Marshal of this District, of the 

40 chattels levied upon and released, as aforesaid, and a sum 
of money equivalent to the amount of the credits garnisheed 

and released, as aforesaid, provided such delivery be made within 
ten (10) days from the date of entry of this judgment; otherwise 
said judgment shall be and remain in full force and effect 
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From the foregoing judgment the defendant by its attorney in 

npn«h 0U ?’ T te !A n appealto , the Court of Appeals, whereupon the 
a 1S hereby 8x6(1 in th « sum °f One Hun- 

($100.00) or to operate as a Supersedeas, in the sum 
of lhree Thousand Dollars ($3000.00). 

The National Surety Company, by its attorney Mr. Bynum E 
Minton, in open court, reserved an exception to the action of the 
court in overruling its motion to quash the writ of attachment afore- 
said, and in allowing the motion of plaintiff for judgment against 
the said National Surety Company. Further said surety company 
b ? J*® ^ f ttor ney, in open court, notes an appeal to the Court 
of Appeals from the judgment as herein entered against it where¬ 
upon, the penalty of a bond to operate as a Supersedeas is’ hereby 
fixed in the sum of Two Thousand Dollars ($2,000.00). ' 

Memorandum. 

proved S ^ ° f Nati ° nal Surety ° Bm P“y 

41 Assignment of Errors. 

Filed June 11, 1914. 


1st. The Court erred in overruling the motion of the National 
Surety Company to quash the writ of attachment and garnishment 
issued January 10, 1907 and the alleged levy thereunder. 1 

2nd. The Court erred in rendering judgment against the National 
Surety Company because the undertaking of the National Surety 
Company was only to abide by and perform the judgment of the 
Court in the premises in relation to said property”, and the Court 
was without jurisdiction or authority to render any judgment for 
the Plaintiff in relation to said property for the reason that the right 
of attachment before judgment in the District of Columbia exists 
only by virtue of Section 44o of the code, which makes it a con¬ 
dition precedent to the existence of the right, that the plaintiff 
his attorney or agent, shall file an affidavit in the cause, supported 
by the testimony of one or more witnesses stating, among other 
things, that the defendant, “has estate or debts owing to said defend- 
“V sal8 district”, which condition precedent was not complied 
with by the plaintiff m that the supporting affidavits for said at¬ 
tachment did not contain any statement that the defendant had 
estate or debts owing to said defendant in said district 

Th e /wed in holding that the affidavit of plaintiff 

and the affidavit of his supporting witness filed January 10 1907 
upon which the writs of attachment and garnishment were’ issued 

an< ), attempted levies made on defendant’s property, were 
42 sufficient to entitle plaintiff to maintain said attachment 

and garnishment and have judgment thereon in relation to 
said property. 

4—2715a 
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4th. The Court erred in not overruling plaintiff's motion for 
judgment against the National Surety Company. 

5th. The Court erred in entering a judgment for the plaintiff 
against the National Surety Company in the amount of One thou¬ 
sand four hundred and sixty-four & 32/100 dollars, ($1,464.32) 
or in any other amount, for the reason set forth in the foregoing 
assignment of errors. 

6 th The Court erred in other respects apparent of record. 

BYNUM E. HINTON, 

Attorney for the National Surety Company . 


Appellant’» Designation of Record. 
Filed June 11, 1914. 


For the purposes of the appeal prayed and allowed herein on 
the 22nd day of April, 1914, the Clerk will please prepare the tran¬ 
script of record including therein, the following: 

First. Declaration and affidavit (in full). 

Second. Affidavits for writ of attachment (in full). 

Third. Bond in attachment (memorandum). 

Fourth. Writs of attachment showing the returns with all en¬ 
dorsements and accompanying papers (in full). 

43 Fifth. Answer of Second National Bank, garnishee, (in 

full). 

Sixth. Undertaking given for release of attached property (in 

^Seventh. Order directing Marshal to release property in full. 
Eighth. Pleas, affidavit of defense, joinder in issue, and note of 

issue and notes of trial (in full). 

Ninth. Motion filed March 14, 1914 for judgment on verdict 

(in full) and notice. 

Tenth. Appearance of B. E. Hinton for National Surety Com- 
pany 

Eleventh. Motion to quash writ of attachment (in full). 
Twelfth. Judgment overruling motion to quash attachment and 
giving judgment on verdict for plaintiff (in full), with allowance 
for appeal, fixing penalty of appeal bond etc., (in full). 

Thirteenth. Memorandum of appeal bond of the National Surety 

Company. 

Fourteenth. Assignment of errors (in full). 

Fifteenth. This designation (in full). 

BYNUM E. HINTON, 

Att’y for National Surety Co. 


44 Appellee’8 Designation of Record. 

Filed June 11, 1914. 

******* 

Now comes the Appellee bjr William C. Prentiss and George 
Francis Williams, his attorneys, and designates the following papers 
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and matters of record herein, to be included in the transcript of 
record on the appeal prayed and allowed in the above cause, in 
addition to the papers and matters of record designated by the ap- 

pellant, National Surety Company, in its designation heretofore 
tiled, namely: 

in f “I'> referrin g cause to Auditor, passed November 14 
1907 (Minutes 50, page 112). 

1911 Memorandum that report of Auditor was filed December 29, 

3. Copy of the account between the parties, as stated by the 
Auditor filed December 29, 1911 (attached to the Auditor’s re- 
port and is less than one page in typewriting). 

t ^ ^ em 2F a j^ um ^ at th® defendant, National Correspondence 
^ 1 * 01 * 0 ’ med exce P tl0ns to the re P ort of the Auditor on January 

5. Order of Court, in full, transmitting the issues raised by said 
exceptions ^tO) the Auditor’s report for trial by a jury. (Minutes 

248) in ful1, retumed Januar y ", 1914 (Minutes 59, page 

7. Memorandum that defendant, National Correspondence In¬ 
stitute, filed motion for a new trial January 12th, 1914 and that 
same was overruled by the Court March 16th, 1914. 

8. This designation (in full). 

WILLIAM C. PRENTISS, 

GEO. FRANCIS WILLIAMS, 
Attorneys for Plaintiff, (Appellee). 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 44, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 49061 at Law, 
wherein Leonard L. Poates is Plaintiff and National Correspondence 
Institute, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 30th day of June, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2715. National Surety Company, appellant, vs. Leonard L. Poates. 
Court of Appeals, District of Columbia. Filed Jun- 30, 1914. 
Henry W. Hodges,. clerk. 
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Court of Appeals of the District 

of Columbia. 

October Term, 1914. 

No. 2715 . 

National Surety Company, Appellant, 

v. 

Leonard L. Poates. 

Appeal from the Supreme Court of the District of Columbia. 

BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE. 

This is an appeal by the National Surety Company 
from a judgment overruling its motion to quash an attach¬ 
ment issued in the case of Leonard L. Poates v. National 
Correspondence Institute, a corporation, Supreme Court 
of the District of Columbia, at law, No. 49061 . The 
attachment in question was issued January 10 , 1907 , and 
levied on goods said to be the property of the defendant 

and valued at the sum of $ 1 , 353.75 and cash in bank 
amounting to $ 125 . 99 . 

The said goods were released to the defendant January 
l 7> l 9°7i *n consequence of an undertaking executed and 








filed by the defendant, which undertaking was executed 
by the appellant, National Surety Company, as surety. 

The ground of the attachment was the non-residence of 
the defendant, a foreign corporation. The affidavit of 
the plaintiff stated that the defendant was a foreign 
corporation but failed to state that it had estate, or debts 
owing to it, in the District of Columbia (Rec., p. 5 ). 

A trial of the cause was had before a jury, January 7 , 
1914 , and a verdict was then rendered against the defen¬ 
dant for various sums, in the aggregate $ 1 , 456 , with 
interests and costs. And on March 20 , 1914 , a motion 
was made for judgment against the defendant and appel¬ 
lant, its surety, on such verdict. Thereafter, on April 3 , 
1914 , a motion was made by appellant, Surety Company, 
to quash the attachment issued in said cause, on the 
ground that the affidavit of the plaintiff and that of his 
supporting witness, failed to state that the defendant 
“has estate or debts owing to said defendant in said 
District,” as required by Section 445 of the District Code 
(Rec., p. 23 ). This motion was overruled April 21 , 1914 , 
the court at the same time rendering judgment against 
appellant, Surety Company, for the sum of $ 1 , 464 . 32 , 
with interest from date and costs, said Surety Company 
by its attorney, then and there in open court reserving an 
exception to the action of the court in overruling its 
motion to quash the attachment, and in allowing the 
motion of plaintiff for judgment against it, said Surety 
Company. (Rec., pp. 24 , 25 )). 

ASSIGNMENT OF ERRORS. 

1 st. The court erred in overruling the motion of the 
National Surety Company to quash the writ of attach¬ 
ment and garnishment issued January 10 , 1907 , and the 
alleged levy thereunder. 





I 

2 nd. The court erred in rendering judgment against the 
National Surety Company, because the undertaking of 
the National Surety Company was only “to abide by and 
perform the judgment of the court in the premises in 
relation to said property,” and the court was without 
jurisdiction or authority to render any judgment for the 
plaintiff in relation to said property for the reason that 
the right of attachment before judgment in the District 
of Columbia exists only by virtue of Section 445 of the 
code, which makes it a condition precedent to the exist¬ 
ence of the right, that the plaintiff, his attorney or agent, 
shall file an affidavit in the cause, supported by the testi¬ 
mony of one or more witnesses stating, among other 
things, that the defendant, “has estate or debts owing to 
said defendant in said district,” which condition precedent 
was not complied with by the plaintiff in that the sup¬ 
porting affidavits for. said attachment did not contain any 
statement that the defendant had estate or debts owing 
to said defendant in said district. 

3 rd. The court erred in holding that the affidavit of 
plaintiff and the affidavit of his supporting witness filed 
January 10 , 1907 , upon which the writs of attachment and 
garnishment were issued and attempted levies made on 
defendants property, were sufficient to entitle plaintiff to 
maintain said attachment and garnishment and have 
judgment thereon in relation to said property. 

4 th. The court erred in not overruling plaintiff’s motion 
for judgment against the National Surety Company. 

5 th. The court erred in entering a judgment for the 
plaintiff against the National Surety Company in the 
amount of One thousand four hundred and sixty-four and 
32-100 dollars ($ 1 , 464 . 32 ) or in any other amount, for the 
reason set forth in the foregoing assignment of errors. 

6 th. The court erred in other respects apparent of 
record. 
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ARGUMENT. 

I. 

The affidavit on which the attachment was issued m this case 
was fatally defective in failing to state that the defendant 
has estate , or debts owing to it , in the District. 

The language of the Statute (D. C. Code, See. 445 ) is 
that the plaintiff shall file, at the commencement of his 
action, an affidavit setting forth, among other things, that 
the defendant, 

“is a foreign corporation, or is not a resident of the 
District or has been absent therefrom for at least six 
months, and has estate or debts owing to said de¬ 
fendant in said District.” 

The affidavit in this case (Rec., p.. 5 ) sets forth that the 
defendant is a foreign corporation but contains nothing to 
show that the defendant has estate, or debts owing to it, 
in the District. 

In most, doubtless in all, of the States there are statutes 
which give the right to this harsh and extraordinary 
remedy, under certain specified conditions, the existence 
of which must be shown by affidavit before the writ of 
attachment issues. It is elementary law that the failure 
of the affidavit to set forth the existence of any one of 
these conditions is a fatal defect for which the writ must be 
quashed. It is even contended by the standard writers on 
this subject, that a judgment sustaining an attachment 
founded upon an affidavit which does not contain the 
statutory essentials is, in a case in which there was no 
personal service upon, nor appearance by, the defendant 
not merely voidable or reversible on writ of error or appeal, 
but absolutely void for want of jurisdiction, and may be 






attacked and overturned in any collateral proceeding in 
which it is drawn in question. 

Drake on Att., 5 th ed„ Sec. 89 , et seq. 

Waples on Att., 2 d ed., Sec. 625 et seq. 

1 Wade on Att., .Sec. 46 . 

Careful search of the American Digest and its con¬ 
tinuations, embracing a period from the year 1658 to 1914 , 
shows that few cases have arisen in which the affidavit has 
been attacked on the ground of its failure to state the 
existence of property of the non-resident defendant within 
the State. In each one of these in which the affidavit 
was sustained, it was upon the sole ground that the 
statute giving the right to the attachment, did not require 
the affidavit to show the existence of property of the de¬ 
fendant within the State. Two cases— 

Windley v. Bradway, 77 N. C., 333 ; 

Spiers v. Halstead, 71 N. C., 209 ; 

in which it was held that the North Carolina law required 
such a statement in the affidavit, and that for want of it 
the affidavit was fatally defective, were disapproved in 
Foushee v. Owen, 122 N. C., 360 , on the ground that the 
court had inadvertently and erroneously held that the 
statute required a statement in the affidavit showing 
property of the defendant within the State. At the same 
term the same Court in another case— 

Balk v. Harris, 122 N. C., 64 ; 

in which the plaintiff, Balk, collaterally attacked a judg¬ 
ment rendered against him on an attachment in Mary¬ 
land, held that such judgment, founded on an affidavit 
not showing the existence of property of the defendants 
in Maryland, and therefore not complying with the Mary¬ 
land statutes, was null and void, and that plaintiff was 
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entitled to recover from defendant, in a collateral pro¬ 
ceeding, in North Carolina, the money of the plaintiff, 
which the defendant had received in consequence of such 
void judgment. 

In all of the thousands of attachment cases found in 
the reports in this country from the earliest period to the 
present time, this case of Balk v. Harris appears to be the 
only one in which the courts have been called upon to 
adjudicate the validity of attachment proceedings based 
upon an affidavit failing to satisfy a statutory require¬ 
ment that it shall show property of the defendant within 
the State. In that case the court reaches the conclusion, 
far beyond what is claimed here, not only that the affidavit 
is fatally defective on motion to quash in the suit in which 
it was filed, but that the judgment founded thereon is 
absolutely void and of no effect. 

Not only is there no case sustaining, on direct attack, an 
attachment founded on an affidavit defective in the same 
respect as in the present case, but it is believed that no 
case can be found in which an attachment founded on an 
affidavit that does not show the existence of any other of 
the statutory grounds of issue, has been sustained on 
motion to quash, or other proceeding looking to the 
vacation of the attachment, in the suit in which it was 
issued. 





II. 

/ he rule that an attachment proceeding to reach the property 
of a non-resident is altogether in rem, and that the Court 
acquires jurisdiction of the property by levy of the attach¬ 
ment, applies only where a collateral attack is made on the 
judgment in such proceeding; it has no application to a 
motion to quash the attachment made in the cause in which 
the attachment issued. 

It is understood that the court below overruled the 
surety’s motion to quash the attachment on the ground 
that the court, notwithstanding the failure of the affidavit 
to satisfy the requirement of the statute, acquired juris¬ 
diction of the property by levy of the attachment, so that 
it might proceed to a judgment of condemnation of the 
property, or to a judgment against the surety on the forth¬ 
coming bond or Undertaking regardless of the defective 
affidavit. This view of the court is a mistaken applica¬ 
tion of the rule established by the well-known case of 
Cooper v. Reynolds, io Wall., 308 , and recognized by this 
court in W. B. Moses & Sons v. Hayes, 36 App. Cas., 
D. C., 194 , 201 , that the court acquires jurisdiction of 
the property by levy of the attachment. There is nothing 
in either of these cases that would justify the court in 
denying the motion to quash the attachment in this case. 
In Cooper v. Reynolds the application of the decision was 
expressly limited to those cases in which the judgment of 
the court is made the object of a collateral attack. The 
decision expressly recognizes the right of the absent non¬ 
resident defendant to appear in the suit and move to 
quash for want of a proper affidavit, and broadly intimates 
that a refusal of the court to quash the attachment, where 
the supporting affidavit is not such as the statute requires, 
would be reversible error. It is there said by Mr. Justice 
Miller, delivering the opinion of the court : 

“ The affidavit is the preliminary to issuing the writ. 

It may be a defective affidavit; or possibly the officer 
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whose duty it is to issue the writ may have failed in 
some manner to observe all the requisite formalities; 
but the writ being issued and levied, the affidavit has 
served its purpose, and, though a revisory court might 
see in some such departure from the strict direction of 
the statute sufficient error to reverse the judgment, 
we are unable to see how that can deprive the court 
of the jurisdiction acquired by the writ levied upon 
the defendant’s property.” 

There is absolutely nothing in this language to justify 
the claim that, on a motion to quash for want of an 
affidavit showing property in the District, the levy of the 
writ can be brought in to supply the defect in the affidavit. 
The distinction which we here make is further emphasized 
by the remarks of Mr. Justice Miller in a later case. 

Matthews v. Densmore, 109 U. S., 216 . 

Here a United States Marshal was sued in a State court 
for trespass in levying a writ of attachment on property 
alleged not to have been liable thereto. He offered the 
writ of attachment in evidence as a justification of his 
acts, but it was rejected by the court on the ground that 
the affidavit was not such as the law of the State required. 
Judgment against the Marshal was reversed by the 
Supreme Court on the ground that the court acquired 
jurisdiction of the property by levy of the writ, and hence, 
while it may have been error for the court to proceed in 
the attachment suit without a sufficient affidavit, the 
Marshal incurred no liability by levying the writ. Mr. 
Justice Miller delivering the opinion of the court, said: 

“It is to be observed that this does not present a 
case where the validity of the writ is assailed by any 
proceeding in the court which issued it, either by a 
motion to set it aside as improvidently issued, or to 
discharge the levy and return the property, or by 
appeal to a higher court of the same jurisdiction to 
correct the error of issuing it on an insufficient 
affidavit.’ * 
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This clearly implies that the levy of the writ cannot 
be relied on to help out a defective affidavit on motion to 
quash the attachment. So, also, the remarks of Mr. 
Justice Robb, delivering the opinion of this court in 

W. B. Moses & Sons v. Hayes, 36 App. Cas. D. C., 194, 
201 : 


“In Cooper v. Reynolds the Court held that 
though the affidavit preceding the issuance of the 
writ might be so defective as to warrant a reversal of 
the judgment by an appellate court, such defect 
would not deprive the court of the jurisdiction 
acquired by the writ levied upon defendant’s prop- 
erty, and that the proceeding being in rent, the levy 
of the writ is the one essential requisite to jurisdiction. 
We think the reasoning of the court in the above case 
applicable here. The court had acquired jurisdic¬ 
tion by the issuance and levy of the writ, and if the 
bond was defective, the defendant could move to 
quash the attachment.” 

This is as much as to say that there is nothing in the 
mere levying of the writ that would justify the court in 
refusing to quash an attachment founded on an affidavit 
which did not contain the averments required by the 
District law. 

The rule announced in Cooper v. Reynolds, supra , that 
the court, in an attachment proceeding against the prop¬ 
erty of a non-resident defendant, acquires jurisdiction of 
the res by levy of the writ thereon, thereby preventing a 
collateral attack on the judgment of condemnation, has 
been vigorously denied by the highest court in the State 
in which the case arose: 

Walker v. Cottrell, 6 Baxt. (Tenn.), 263 . 

and by the highest courts in certain other states. It has 
also been the object of vigorous criticism by text writers 
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on the subject of attachments, the most approved of whom 
insist that a judgment in attachment proceedings founded 
on an affidavit which does not contain the averments pre¬ 
scribed by statute, is void, and may be ignored and held 
for naught in a collateral proceeding. 

Waples on Att., 2 d Ed., Sec. 625 ; 

Drake on Att., 5 th Ed., Sec. 89 ; 

1 Wade on Att., Secs. 45 , 46 . 

We are in nowise concerned in the controversy over this 
decision, and do not propose to enter into it here, because, 
if the correctness and soundness of the decision be ad¬ 
mitted to the fullest extent, there is nothing in it incon¬ 
sistent with our contention here that the levy of the writ 
could not supply the want of an averment in the affidavit 
that the defendant had estate, or debts owing to it in the 
District. It was error in the court to overrule the motion 
to quash, and w r hile possibly that error w r ould not inval¬ 
idate the title of a purchaser of the property, if it had been 
sold by the marshal, nor take from the marshal the pro¬ 
tection afforded him by the writ, it is ground for the 
reversal of the judgment of the court below r by this court; 
and we plant ourselves squarely upon the suggestions 
to that effect by this court, and the Supreme Court of 
the United States in the cases hereinbefore referred to. 

The error of the court below* in refusing to quash the 
attachment is made more apparent when we consider that 
its construction of the ruling in Cooper v. Reynolds would 
have compelled the same action on its part if the ground 
of the attachment had been the evasion of service of pro¬ 
cess, or the removal of property from the District, or the 
transfer or secretion of property with intent to defraud 
creditors, or the fraudulent incurrence of a debt. Suppose 
the affidavit of the plaintiff had been that, in his opinion , 
the defendant intends to evade the service of process, or 


✓ 





intends to remove his property, or intends to fraudulently 
transfer or secrete his property. Suppose that the clerk 
of the court should inadvertently accept such an affidavit 
and issue the writ, and that the marshal should levy the 
writ on the defendant’s property, and a motion should 
afterwards be made to quash the attachment. Under 
the ruling in this case the court would be obliged to over¬ 
rule the motion because the court acquired jurisdiction of 
the defendant’s property by levy of the writ, and thus 
the rule would be established that no motion to quash an 
attachment can be entertained after levy of the writ. Is 
it possible that such can be the law in the District of 
Columbia? 

III. 

The failure of the affidavit to aver the existence of estate of the 
defendant in the District is not cured by the return of the 
Marshal showing a levy on property, said to be that of 
the defendant, in the District. 

Independently of the decision in Cooper v. Reynolds, 
supra, that the levy of the attachment gives the court 
jurisdiction of the res, the court below may have con¬ 
sidered that the right to the attachment depended not so 
much upon an averment in the affidavit of the existence 
of property of the defendant in the District, as upon the 
actual fact that he did have property in the District, and 
therefore that the return of the marshal showing a levy 
on property in the District said to be that of the defen¬ 
dant, and the failure of any third person to put in a claim 
to such property, justified the court in overruling the 
motion to quash and in rendering a judgment against the 
surety. Such a contention might at first glance, be con¬ 
sidered somewhat plausible, but a moment’s reflection is 
sufficient to show that it is fallacious and untenable. 
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The jurisdictional requisite is not the existence of property 
of the defendant within the District, but the filing of an 
affidavit averring that he has property in the District. 
If this were not true, the affidavit might be eliminated 
altogether, and the testimony of witnesses showing the 
fact of property here, be relied upon to sustain the pro¬ 
ceeding. As was said by the court in the case of 

Windley v. Bradway, 77 N. C. 333 . 

“It does appear subsequently by the return of the 
sheriff that the defendant did have property in this 
state, and the plaintiff insists that this is sufficient. 
If so, it must be sufficient if it should appear by the 
return of the sheriff, or in some other way, that the 
defendant is a non-resident of the state. And so an 
affidavit might be dispensed with altogether.” 

Even if the jurisdictional requisite were the existence of 
property of the defendant within the District, and not an 
affidavit averring the existence of such property in the 
District, the levy of the attachment, the return of the 
marshal, and the execution of a forthcoming bond by the 
defendant and its surety, do not establish the fact that the 
property levied on was the property of the defendant. 
A defendant may execute the bond for reasons of con¬ 
venience to himself; for example, to gain time in which 
to prevent the destruction of his business carried on with 
property belonging to another. The levy and the bond 
are circumstances tending to show that the property levied 
on is the property of the defendant, but it is apparent that 
they do not establish that fact; a judgment might be 
rendered against the surety, or there might be a condemna¬ 
tion in such a case, when the property levied on actually 
belonged to some person other than the defendant. 

While the levy on the property may give the court 
jurisdiction of the res so far as to prevent a collateral 
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attack upon the validity of its judgment grounded upon 
the defective affidavit, it is confidently believed that no 
authority of any kind can be found in support of the 
proposition that, on motion to quash the attachment, 
such levy excuses non-compliance with the express re¬ 
quirement of the statute that the affidavit shall state that 
the defendant has estate, or debt owing to him, in the 
District. 


IV. 

The lapse of seven years in this case between the execution 
of the forthcoming bond and the motion by the surety to 
quash the attachment for want of such an affidavit as the 
statute requires, does not take away, or affect, the right of 
the surety, under Code D. CSec. 460 , to make that 
motion. Objection to the jurisdiction of the court grounded 
upon a fatally defective affidavit, may be made at any 
stage of the proceedings. 

I 

There is nothing in the law of the District that makes 
it incumbent upon the surety to move to quash the at¬ 
tachment before steps have been taken to obtain judgment 
against him on the forthcoming bond or undertaking. 

1 he general rule is that, unless otherwise provided by 
statute, objections to the affidavit which go to the juris¬ 
diction of the court, may be made at any stage of the 
proceedings, and may be raised for the first time in an 
appellate court. 

4 Cyc., 519; 

Drake on Att., 5th Ed., Secs. 157, 625; 

1 Wade on Att., Sec. 73. 
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This rule has been repeatedly applied by the Maryland 
court of appeals, whose decisions upon questions of prac¬ 
tice are entitled to peculiar weight in the District. 

Bruce v. Cook, 6 Gill & J., 345. 

Stone v. Magruder, 10 Gill & J., 383. 

Barr v. Perry, 3 Gill, 313. 

Everson v. Selby, 32 Md., 340. 

Coward v. Dillinger, 56 Md., 59. 

It is not understood how, or upon what principle, the 
right of the surety to move to quash the attachment can 
be prejudiced by the lapse of the seven years in this case. 
The position of the plaintiff has not been changed thereby 
for the worse in any degree whatever, for he would have 
been in no better position to protect himself from loss by 
a vacation of the attachment seven years ago, so far as 
the plaintiff’s undertaking is concerned, than he is to-day. 
And if, in fact, his position has been changed for the worse 
by the lapse of time, the surety is in no wise responsible 
therefor. It is the fault, or the misfortune, of the plain¬ 
tiff that he has not been able sooner to prosecute his suit 
to judgment, and thereby qualify himself to move for 
judgment on the forthcoming bond. The undertaking of 
the surety was to abide by and perform the judgment of 
the court in relation to the released chattels. Until such 
a judgment was rendered there was no reason why the 
surety should employ counsel to look into the attachment 
proceedings, upon the sufficiency of which the right to a 
judgment against the surety rested. It would have been 
folly to incur such an expense until the necessity for it 
arose. It is therefore insisted, with much confidence, that, 
independently of the unquestioned rule that advantage 
may be taken of an affidavit fatally defective for want of 
jurisdictional averments at any stage of the proceedings, 
there is nothing in the seven years’ lapse of time in this 
case that can operate to the prejudice of the surety’s 
motion to quash the attachment. 
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V. 

7 lie failure of the affidavit to aver the existence of estate of the 
defendant in the District , is not cured by the execution of a 
forthcoming bond or undertaking by the defendant. 

There is a line of decisions to the effect that the execution 
of a forthcoming bond by the defendant is a waiver of 
prior defects and irregularities in the proceeding. But 
these decisions exempt from the application of the rule 
those cases in which the defendant and his surety attack 
the attachment as void for want of an affidavit containing 
the averments required by statute. 

32 Lawyers’ Rep. Ann’td. (N. S.) 407; 

1 Wade on Att., Sec. 293. 

Bruce v. Conyers, 54 Ga., 678. 

vShevlen v. Whelen, 41 Wis. 88. 

Vose v. Cockroft, 44 N. Y., 415. 

Oliver v. Kinsey, 56 So. Rep., 203 (Ala.). 

However the law may be in other jurisdictions, it is 
clear that the execution of the forthcoming bond does not 
preclude the surety, under the law and practice in the 
District of Columbia, from moving to quash a fatally 
defective affidavit. The practice here, in conformity 
with the Maryland practice, as we have seen, allows a 
motion to quash an attachment for want of a sufficient 
affidavit to be made at any stage of the proceedings. 
And the District law expressly allows the surety on the 
forthcoming undertaking to plead to the attachment. It 
is dbvious, then, that any rule established by decisions 
elsewhere to the effect that the execution of the forth¬ 
coming bond or attachment, waives the right to move to 
quash the attachment, is inconsistent with the law and 
the practice both, in the District of Columbia, and there¬ 
fore without application to this case. 
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VI. 

The plaintiff is not entitled to amend his affidavit so as to 
show the existence of property of the defendant in the 
District , the said, affidavit being not merely inforynal or 
irregular , but absolutely null and void for want of an 
averment required by statute. 

The general rule is that defects of substance in the 
affidavit, such as the omission of jurisdictional averments 
therefrom, are incurable, except where the right to amend 
is expressly extended by statute to matters of substance 
in the affidavit, or where the law providing for amend¬ 
ments generally has been held applicable to such cases. 

4 Cyc., 521; 

Drake on Att. (5th Ed.) Secs. 87, 113; 

1 Wade on Att., Sec. 72; 

Waples on Att. (2d Ed.) Sec. 147. 

The law of the District of Columbia (Code, Sec. 399) 
is liberal in the matter of allowing amendments, and has 
been liberally construed by this court. But no case can be 
found in which this court, or the general term, or the 
trial courts, have allowed the amendment of an affidavit 
which failed to show a statutory ground for suing out the 
attachment. All such cases have, in the past, been 
promptly disposed of by quashing the attachment. 

In the case of 

0 

Neubeck v. Lynch, 37 App. Cas. D. C., 576, 

• 

this Court declared that it would not allow an amendment 
when the same would operate “totally to confer jurisdic¬ 
tion, or shift the right of action.” It is submitted that, 
according to the weight of authority in this country, the 
filing of an affidavit containing the averments prescribed 
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by statute is a jurisdictional requisite, for the purposes of 
a direct attack, and, therefore, that the filing of an 
amended, or substituted, affidavit in the place of one 
defective in this respect, is to confer jurisdiction on the 
court, within the meaning of the above decision, and 
therefore ought not to be allowed. Suppose, after levy 
of an attachment sued out on the ground of non-residence 
of the defendant owning property in the District, the 
plaintiff, on motion to quash, should ask leave to amend, 
or file a substitute affidavit, stating the evasion of 
service of process as ground for the attachment. Such an 
amendment would certainly seem to be a shifting of the 
right of action within the meaning of the above decision, 
and would, therefore, be refused. And if his affidavit, 
as in this case, failed to show any statutory ground, what¬ 
ever, for the attachment, why would not an amended, or 
substituted, affidavit showing such a ground, operate 

“totally to confer jurisdiction” within the meaning of the 
above decision. 

If an affidavit which fails to contain the averment 
required by the statute be a nullity, it certainly cannot 
confer jurisdiction generally on the court, though juris¬ 
diction of the res may, for certain purposes, under the 
decision in Cooper v. Reynolds, be acquired by levy of 
the writ. A new affidavit, therefore, containing the 
required averment, operates “totally to confer jurisdic¬ 
tion within the meaning of the decision of this court. 
Undoubtedly the weight of authority in this country 
establishes the rule that an affidavit, defective in the 
respect here considered, is a nullity and incapable of 
amendment. 

4 Cyc., 521; 

Drake on Att. (5th Ed.), Sec. 113; 

1 Wade on Att., Sec. 72; 
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Waples on Att. (2d Ed.) Sec., 147; 

Butcher v. Leather Co., 148 Mich., 552; 

Pajaro Bank v. Senrich, 95 Pac., 911 (Cal.); 
Winters v. Parson, 72 Cal., 553 ; 

Halley v. Jackson, 48 Md., 254; 

Leavitt v. Rosenberg, 83 Ohio St., 230; 

Marx v. Abramson, 53 Tex., 264; 

Whitney v. Brunette, 15 Wis., 67; 

Goodyear Rubber Co. v. Knapp, 61 Wis., 103: 
Northern Neck Bank v. Packing Co., 114 Va., 658; 
Booth v. Rees, 26 Ill., 45; 

Moore v. Manck, 79 Ill., 391; 

Hall v. Brazelton, 46 Ala., 359; 

Shield v. Dothard, 59 Ala., 595; 

Flexner v. Dickinson, 65 Ala., 129; 

Palmer v. Bosher, 71 N. C., 291; 

Mentzner v. Ellison, 7 Colo. App., 315; 

Turner v. Hall, 22 Fla., 391; 

Zeregal v. Benoist, 33 How. Pr. (N. Y.), 129; 

Adler v. Fraternal Circle, 19 N. Y. Supp., 885; 
Ladenburg v. Commercial Bank, 33 N. Y. Supp.,* 
821; 

U. S. Baking Co. v. Buchman, 38 W. Va., 84. 

This Court held in 

Karrick v. Wetmore, 22 App. Cas. D. C., 487, 

that a declaration filed in the name of a dead man was a 
nullity and incapable of amendment by substituting the 
name of his administrator therein. It would seem that an 
affidavit failing to show some one of the grounds of attach¬ 
ment provided by the District law, is just as much a 
nullity as a declaration filed in the name of a dead man. 
In the case of 

W. B. Moses & Sons v. Hayes, 36 App. Cas. I). C., 
i94> 


this court, reversing a judgment which sustained an 
affidavit filed in an attachment suit, remanded the cause 
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with leave to the plaintiffs to amend the affidavit if so 
advised; but the defect in the affidavit there involved was 
that it was made on information and belief, and not on 
personal knowledge. The statute does not require that 
the affidavit shall be made on personal knowledge; hence, 
the fact that it was not so* made was a mere irregularity 
or insufficiency not of a jurisdictional character, and 
therefore capable of amendment. There was nothing in 
the amendment that conferred jurisdiction or changed the 
ground of action, as an amendment in the case at bar 
would do, and hence that case cannot be regarded as a 
precedent for the allowance of an amendment in this case. 

No case can be found in which this court has allowed 
an amendment that would operate retroactively or retro¬ 
spectively to overturn and destroy rights acquired by 
third persons after the defective pleading was filed. Such 
would unquestionably be the effect of the allowance of an 
amendment of the affidavit in this case. When the 
appellant Surety Company executed the forthcoming bond 
it did not, in legal contemplation, incur any risk whatever, 
because the affidavit on which the attachment issued was 
fatally defective. It’s undertaking was to abide the 
judgment of the Court on the pleadings, as they then 
stood, in relation to the released chattels; it did not 
undertake to abide a judgment on some possible future 
pleading in the cause setting forth a ground of attachment 
where none had been stated before. In the State of 
Massachusetts it has been held that the amendment of a 
complaint so as to increase or change the demand of the 
plaintiff operates to release the surety on a bond for the 
forthcoming of goods levied or under an attachment 
sued out in the cause 

Willis v. Crocker, i Pick (Mass.), 204; 

Wood v. Denny, 7 Gray (Mass.), 540; 

Prince v. Clark, 127 (Mass.), 599. 
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If the surety on the forthcoming bond, or bail as it is 
called in Massachusetts, cannot be held to have consented 
beforehand, by the mere fact of his signing the bond, to 
such amendments of the complaint as would affect his 
liability, it is not easy to see how, or upon what principle, 
he can be held to have consented beforehand to such 
amendments of the affidavit as would impose a liability 
upon him, where none existed before. 

In support of our contention that an amendment of 
the affidavit should not be allowed where the amend¬ 
ment would operate retroactively to the injury of a third 
person, we refer particularly to the two cases of 

Whitney v. Burnette, 15 Wise., 61, 67; and 

Goodyear Rubber Co. v. Knapp, 61 Wise., 103. 

In the first of these cases the court below permitted 
an amendment of the affidavit by including therein an 
averment required by statute, the amendment of the 
affidavit being treated also as an amendment of the writ, 
which was attached to the affidavit. Meanwhile before 
the amendment the attached property had been purchased 
by one Whitney, who, after the levy, replevined the same, 
executing a bond with surety for that purpose. Action 
was brought and judgment recovered on this bond, which 
judgment was reversed on the ground, not only that the 
affidavit and writ were void for want of statutory require¬ 
ments, and therefore incapable of amendment, but that 
an amendment ought not to be allowed where it will 
operate retroactively to the injury of a third person. The 
court said: 

“It is true that the statute of amendment then in 
force was very broad and liberal. It provided that the 
court in which any action was pending might amend 
any previous pleading, or proceeding in such action, 
either in form or substance, for the furtherance of 





justice. But I think this relates only to such defects 
as do not render the process absolutely void. There 
must be something to amend, and a void writ is a 
nullity. To amend in such a case would be to create 
the writ anew, giving it a retroactive effect. Bunn 
v. Thomas, 2 Johns, 190; Burke v. Barnard, 4 Id, 309; 
Bull v. Austin, 13 Pick, 90; Garner v. Van Alstine, 9 
Johns, 386; Kyles v. Ford, 2 Rand, 4.” 

In the second case (Goodyear Rubber Co. v. Knapp., 
supra) the same court said: 

“The legislation may, perhaps, as between the par¬ 
ties, authorize an amendment which would save a 
proceeding otherwise void. But by doing so the pro¬ 
ceeding, before it is amended, is not rendered any 
the less void. In this case the affidavit was not 
amended, nor was any application made for leave to 
amend it. Hence the attachment founded upon it 
remains void, and should have been dissolved.” 

In order that the court may more readily perceive 
the application of the decision in the first of the two cases 
(Whitney v. Burnette) last cited, we append hereto a 
chronological arrangement of the facts in that case: 

1850. Dec. 7.—Attachment issued by State court. 

1850. Dec. 9. Attachment levied on defendant’s lumber. 

1851. Jan.—Defendant, while the sheriff was in possession 

of the lumber, sold the same to Whitney. 

1851. Jan. 5. Defendants move to quash attachment 
on ground of defective affidavit. 

1851. Feb.—Whitney replevies the lumber by suit in 
federal court, and executes a replevin bond with 
sureties. This suit was soon afterwards dis¬ 
missed by the federal court. 

1851. Aug. 11.—Attachment plaintiff moves to amend 
affidavit and writ. 

1851. Aug. 18.—Order allowing amendment of affidavit 
and writ. 
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i860. Mar.—Judgment against attachment defendants 
for $i 1,829.65. 

i860. April.—Suit on the replevin bond to use of attach¬ 
ment plaintiff. Judgment in favor of plaintiff for 
$11,829.65. 

1862. Mar. 15.—Judgment in suit on replevin bond 
reversed by Supreme Court on ground that the 
affidavit was null and void, and could not be 
amended so as to have a retroactive effect, to 
the injury of the sureties on the replevin bond. 

The difference between that case and the case at bar is 
that in that case the bond sought to be put in judgment 
was that of a stranger to the attachment suit and was not 
filed in that suit, but was filed in a suit elsewhere, while 
the bond in this case was filed in the attachment suit 
itself. This difference, however, has no effect upon the 
principle we are contending for here, that the execution of 
a bond under which there will be no liability unless the 
attachment be sustained, is no consent on the part of the 
sureties that the affidavit, null and void for want of com¬ 
pliance with statutory requisites when the bond was 
executed, shall be afterwards amended by the court at 
any time, so as to impose retroactively a liability upon 
them. In both cases the liability of the sureties on the 
two bonds depended on the validity of the proceedings in 
the attachment suit; and there is no more ground for hold¬ 
ing that the execution of the bond amounted to a consent 
to future amendments of the affidavit in the one case, than 
there would be for holding that it amounted to such a 
consent in the other. 

One of the most convincing reasons why an amendment 
of the affidavit should not be allowed by this court, is 
that the plaintiff had his opportunity in the court below 
to move for leave to amend when notice of the motion to 
quash the attachment was served upon him. He did not 






avail himself of that opportunity, nor even suggest, at the 
hearing of the motion, the probability of any power on the 
part of the court to allow the amendment. His course 
in that respect was probably due to the general under¬ 
standing of the bar in this jurisdiction that whatever the 
law may be elsewhere, an affidavit which does not aver the 
existence of one of the five statutory grounds of attach¬ 
ment is incapable of amendment. We do not even now 
understand that he claims the right to amend, and all that 
is said in this brief on that question is said in anticipation 
of any request that he may make for a remand of the cause 
with direction to allow an amendment. We insist, 
earnestly but respectfully, that not only would the allow¬ 
ance of such a request be unjust to the surety by imposing 
upon it a liability which it did not assume when it signed 
the forthcoming bond, but it would tend to encourage 
looseness and carelessness in the practice, to the injury of 
suitors, and the increase of the burdens of the trial courts, 
and that any such request, if made, should be denied. 

VII. 

The undertaking executed by the appellant , surety company , 
for the release of the property attached in this cause , is a 
“forthcoming undertaking ” within the meaning of Sec. 
460 of the District Code , although the parties thereto do not 
in express terms, undertake that the released property shall 
be forthcoming to satisfy the judgment of the court. 

Section 460 of the Code provides that “any party to a 
forthcoming undertaking” may plead to the attachment. 
The undertaking executed by the appellant does not, in 
express terms, stipulate that the released property shall be 
forthcoming to abide the judgment of the court, but the 
parties thereto undertake “to abide by and perform the 




judgment of the court in the premises in relation to said 
property.” It is now gravely contended as we under¬ 
stand, that appellant, surety company, is not entitled to 
plead to the attachment in this case because an under¬ 
taking to abide by and perform the judgment of the court 
in relation to the released chattels, is not a “forthcoming 
undertaking” within the meaning of Section 460. The 
contention is so obviously without merit that we deem it 
unnecessary to trouble the court with argument about 
the matter. 

For the reasons herein stated, it is respectfully sub¬ 
mitted that the judgment of the court below should be 
reversed, and the cause remanded with directions to grant 
the appellant’s motion to quash the attachment. 

Bynum E. Hinton, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1914 . 


No. 2715 . 


NA1IONAL SURETY COMPANY, APPELLANT, 


LEONARD L. POATES. 


APPEAL FROM THE SUPREME COURT OP THE DIS- 

COLUMBIA FROM A JUDGMENT AT 
LAW OVERRULING THE MOTION OP APPELLANT 
™ ^, UASH AN ATTACHMENT AND ENTERING 
. J V’ ) « MFNT PURSUANT TO AN UNDERTAKING 
nL\vmn TO RELEASE PROPERTV ATTACHED 

before judgment. 


BRIEF FOR APPELLEE. 


It is Questionable Whether the Statute Requires an Al¬ 
legation as to Estate or Debts in the Case of 
Attachment of the Property of a Foreign Corporation. 

1 he only ground upon which appellant questions the 
sufficiency of the affidavits in attachment filed in this 
case is that affiants failed to state therein that the de¬ 
fendant (a foreign corporation) had estate or debts in the 
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District of Columbia. Whether the statute intends that 
a statement to that effect be contained in affidavits in 
attachment in case of a foreign corporation or other non¬ 
resident is a question depending upop the construction 
of the following language contained in Code, section 445 , 
namely: 

. . and also stating either, first, that the 

defendant is a foreign corporation or is not a 
resident of the District, or has been absent there¬ 
from for at least six months, and has estate or 
debts owing to said defendant in said District. 1 

The law in force prior to the adoption of the Code did 
not provide for attachment in case of a defendant who 
has been absent from the District for at least six months 
and it did not require in any case a statement that the 
defendant had estate or debts in said District. Section 
782 , R. S. D. C. From the fact that this new provision 
and new requirement immediately follow each other in 
the Code, constituting an addition to the law as it there¬ 
tofore existed, it may be argued with reason that the 
true intent and meaning of the language quoted is that 
only in affidavits based upon the ground that the de¬ 
fendant has been absent from the District for at least 
six months, is it necessary to state that he has estate 
or debts in the District. 

It appears to be a conceded fact that the clerk so con¬ 
strued the law in question, as a matter of office praciice, 
for a number of years after it went into effect, including 
the year 1907 , in which the affidavits in the suit at bar 
were filed, and that the attorney who drew these par¬ 
ticular affidavits followed, in omitting any reference to 
estate or debts, the general practice of the bar at that 
time, a practice which continued until a ruling was sub¬ 
sequently made by one of the justices of the Supreme 
Court of the District of Columbia to the effect that the 
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requirement in question applies also to the case, of an 
a a\ it in attachment against a foreign corporation or 
other non-resident. The point seems never to have been 
considered or passed upon by this court. 

The court below, in the case at bar, did not, however, 
** errule appellant’s motion to quash the writ of attach¬ 
ment on the ground of construction of the statute sug¬ 
gested m the foregoing paragraph, but on the broader 
ground that, even admitting the affidavits to be de¬ 
tective in the particular claimed by appellant, never- 
e ess t e objection came too late or had been waived. 

1 he said motion was made after verdict. 

II. 

The First of the Three Affidavits Filed With the Decla¬ 
ration Shows by Necessary Intendment that the 
Defendant Had Estate in the District at the Time. 
The Court Obtained Jurisdiction of the Property 
by the Issue of the Writ and the Levy Made by the 
Marshal. That the Property Levied Upon Was in 
Fact that of the Defendant Affirmatively Appears 
From the Record Herein. 

I he declaration and affidavit in support thereof, under 
the seventy-third rule, together with the separate affi¬ 
davit of the plaintiff and of a witness on behalf of plain¬ 
tiff, were all filed on January 10, 1907 , the affidavits 
being sworn to in New York, before a notary public, on 
the preceding day. The affidavits and declarations may 
be considered together under authority of Matthai vs 
Conway, 2 App. D. C., 49 , and so considered show very 
fully the grounds of the plaintiff’s claim and all refer to 
the particulars of demand, filed with the declaration. 
These particulars of demand were omitted from the 
record on appeal. The first affidavit of the plaintiff 
(Rec., p. 3 ) states that the defendant, National Corre¬ 
spondence Institute, is a corporation organized and exist- 
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ing under the laws of the State of West Virginia, and has 
an office and agents and does business in the District of 
Columbia. This statement is practically equivalent to 
an allegation that the said defendant had property in 
the District of Columbia as it is inconceivable that a 
corporation could have an office and conduct a corre¬ 
spondence school business in the District without having 
the requisite equipment in the District. 

The writ of attachment in due form and authenticated 
by the signature of the clerk and the seal of the court was 
issued the same day that the declaration and affidavits 
were filed and was levied upon such equipment of the 
defendant in the District of Columbia. 

The issue of the writ and the levy were sufficient to 
give the court jurisdiction of the property, even if ap¬ 
pellant be correct in his contention that the affidav its in 
attachment were materially defective, which is not 
conceded. 

Cooper vs . Reynolds, 10 Wall., 308 . 

Moses & Sons vs. Hayes, 36 App. D. C., 194 . 

Hayes vs. Conger, id., 202 . 

The property so levied upon consisted of the school s 
furniture, supplies, and material, and was duly ap¬ 
praised on the same day, the appraised value being 
$ 1 , 352.75 (Rec., pp. 6 - 11 ). 

The marshal’s return shows that he attached credits, 
property of the defendant in the hands of a bank on the 
day when the suit was instituted and affidavits filed, his 
return being copied at page 13 of the printed record. 

The answer to the interrogatories by the bank was to 
the effect that the bank was indebted to the National 
Correspondence Institute at the time of the receipt of 
the writ of attachment, in the sum of $ 124 . 99 . 

In the third numbered section of his brief, counsel for 













appellant, not content with making the point that it is 
an allegation in the affidavit and not the existence of 
property of defendant within the jurisdiction, which is 

a requirement of the statute, contends that— 

« 

“the levy of the attachment, the return of the 
marshal, and the execution of a forthcoming 
^ y the defendant and its surety do not 
establish the fact that the property levied on was 

Brief P p 0f 12) ty ° f the defendant ” (Appellant’s 

In reply to this contention we confidently submit that 
the record in the case at bar conclusively shows that the 
property levied upon and the credits garnisheed were 

“estate and debts of the defendant in the District of 
Columbia.” 

The defendant moved the court to order the release of 
the attached chattels and credits and applied for and 
accepted on January 17, 1907, an order of court having 
the desired effect, which recites that the defendant has 
filed its undertaking with surety approved by the court 
for the release of the property attached and orders the 
marshal to release from his custody and that of the 
garnishee “the property and credits of said defendant 
levied upon, in pursuance of said writ of attachment ” 
(Rec., p. 14). 

As against the defendant and its surety this order of 
court amounts to a judicial finding that the property 
and credits in question were those of the defendant and 
the fact of the ownership of said property and credits 
by the defendant at the time of the filing of the affidavits 
and the service of the writ of attachment and garnish¬ 
ment must be taken to be a fact established in this case 
by the record. 

That this fact is established by the record is further 
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shown from a recital in the judgment of the court, the 
inclusion of which is not assigned as error, namely: 

“And it appearing from the record in this cause 
that the aforesaid writ of attachment and gar¬ 
nishment was levied by the U. S. marshal on 
certain chattels belonging to defendant. . . . 

And upon certain credits of the defendant then 
in the hands of the Second National Bank of 
Washington, being an indebtedness of said bank 
to the defendant,” etc. 

III. 

The Allegation as to the Defendant Having Estate or 
Debts Owing to Him in the District is Not a Ground 
for Attachment, and is Not Material in Any Case 
in the Sense that an Allegation of Non-residence 
is Material. 

Appellant further argues, citing Windley vs. Bradway, 
77 N. C., 333, that if the allegation as to the defendant 
having estate or debts may be omitted in the affidavit 
and the omission supplied by proof of the fact that the 
defendant had estate or debts and that levy was made 
thereon, it would also be sufficient if similar proof of 
non-residence of the defendant should be held to supply 
the want of an averment in the affidavit of non-residence 
and that, therefore, the affidavit itself for a similar reason 
might be dispensed with altogether. 

A moment's reflection will show that the allegations 
required by our statute that the defendant is a foreign 
corporation or is not a resident of the District or has 
been absent therefrom for at least six months, stand on 
entirely different footing from the omitted allegation 
in question, because the ownership of estate or debts by 
a defendant could never be a ground or reason for an 
attachment but is simply an allegation of a fact or con¬ 
dition without which it would be a useless and vain 







proceeding to sue out an attachment; that such allega¬ 
tion is of no essential importance in the view of Congress 
sufficiently appears from its omission as a requirement 
for an affidavit in attachment on the second ground 
stated in section 445 which reads: 

“Second, that the defendant evades the service 
of ordinary process by concealing himself or 

temporarily withdrawing himself from the Dis¬ 
trict. 

The only apparent advantage in requiring in any case 
an allegation that the defendant has property in the 
jurisdiction would seem to be to avoid the useless issue 
of a writ, and, therefore, the requirement seems to be 
directed at the prevention of unnecessary costs and in¬ 
tended to satisfy the clerk who issues the writ that a levy 
on property can be made. It is not a requirement for 
protection of a defendant and his property, as is the 
requirement that non-residence or some other specified 
ground be alleged. It is a matter of no consequence to a 
foreign corporation or other non-resident that a creditor 
may sue out an attachment and then be unable to levy 
it because of failure of the marshal to find property of the 
defendant. In such case the only one to suffer pecuniary 
loss would be the plaintiff himself. 

IV. 

The Motion to Quash Was Not Only Made at Too Late 
a Stage of this Particular Case But Appellant Being 
Interested Only as Surety on an Undertaking, 
Which is Not a Forthcoming Undertaking, Had no 
Standing to Make the Motion, and is Estopped by 
the Legal Effect of the Undertaking Executed by it. 

The arguments made and conclusions reached by 
appellant’s counsel in the fourth, fifth, and seventh num- 
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bered sections of his brief may be conveniently con¬ 
sidered together. They may be summarized under the 
following heads, namely: 

(1) The lapse of time (in this case more than seven 
years) between the execution of the undertaking and 
the motion by the surety to quash the attachment does 
not affect the right of the latter to make that motion. 

( 2 ) That the said undertaking is a forthcoming under¬ 
taking within the meaning of Code, section 460 . 

(3) That the objection raised by the motion, although 
it merely relates to the omission of the allegation that 
the defendant has estate or debts in the District, yet 
goes to the jurisdiction of the court; that such omission 
is a fatal defect; that, therefore, as he argues, the objec¬ 
tion may be made at any stage of the proceedings. 

In reply to these claims of appellant, it is submitted 
that an objection of the dry and technical nature of the 
one in question, made at the stage of the case in which 
this motion was made, may be properly overruled on 
the ground that it is made too late. A fundamental 
ground for overruling such motion, however, is that the 
giving of the undertaking in question operates to estop 
the surety from moving to quash because of any defect 
appearing on the face of the affidavits previously filed. 

“The mode of defeating an attachment on 
account of defects in, or the omission to make, an 
affidavit, varies in different States. The most 
usual mode is by motion to quash or dissolve the 
attachment. This motion is in the nature of a 
plea in abatement, and if successful its effect is 
the same; . . . whichever mode is adopted 

it should be resorted to in limine , for after appear¬ 
ance by the defendant and plea to the action, it is 
too late to take advantage of defects in the pre¬ 
liminary proceedings, they will be considered as 
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waived, unless peculiar statutory provisions direct 
otherwise.” 

Drake on Attachment, 5 th Ed., sec. 112, 
citing numerous cases. 

See also 4 Cyc., p. 784 . 

The authorities make a sharp distinction between 
bonds to perform or pay the judgment, in consideration 
of which the property attached is released, and bonds 
known as forthcoming bonds or delivery bonds, in con¬ 
sideration of which the custody of the property attached 
is retained by or returned to the defendant or garnishee 
or other claimant to await the event of the suit. The 
former class of bond is sometimes referred to as a bail 
bond. The following quotations from volume 3, A. & E. 
Encyclopaedia of Pleading and Practice, title Attach¬ 
ment, are relevant: 

(p. 84 ) 5 . “Dissolution by Giving Bond —(a) Bail 
Bond— It is generally provided by statute that the 
attached property may be discharged from the attach¬ 
ment lien by executing in favor of the plaintiff, or, in 
some States, the officer who executes the attachment, a 
bond, with sufficient security, conditioned upon the 
faithful performance of whatever judgment shall be 
rendered in the action.” 

(p. 86) “Whether the execution of the bond will be a 
bar to a subsequent motion to dissolve the attachment 
is a question which has been by no means uniformly 
decided in the several States. In Arkansas, Georgia, 
Idaho, Louisiana, New York, Ohio, and South Carolina 
the motion may be made although the bond has been 
given; but in Illinois, Iowa, Kansas, Kentucky, Michi¬ 
gan, Minnesota, Mississippi, Missouri, North Dakota, 
Oregon, South Dakota, Texas, Wisconsin, and the 
Supreme Court of the United States it is held that, as 
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the execution of the bond annihilates the attachment, 
it would be a useless act for the court to thereafter dis¬ 
solve it, as there is nothing to dissolve.” 

(6) “Delivery Bond .—Care must be taken to distin¬ 
guish between the bond just described and its operation 
and a mere delivery bond by the execution of which 
latter the attached property is replevied from the sheriff, 
but still remains, in legal contemplation, in custodia 
legis , the bond being generally conditioned for the return 
of the property to the officer when legally demanded. 
Its execution does not effect a dissolution of the attach¬ 
ment, nor will it be a bar to a subsequent motion to dis¬ 
solve.” 

There are, however, some authorities holding that the 
execution of a mere delivery or forthcoming bond has the 
same effect of precluding the parties from thereafter 
objecting to the preliminary affidavits and proceedings 
upon which the attachment issued. (See discussion and 
notes in 32 L. R. A. (N. S.), 402 to 409.) 

Our Code, section 454, provides for undertakings 
which are, in effect, bonds, as they are under seal, of 
each of the two classes above, namely, the bond to per¬ 
form the judgment and the bond to have the property 
ready to satisfy the judgment of condemnation, other¬ 
wise, to abide by the j udgment of the court, which latter, 
is a forthcoming undertaking and is equivalent to the 
delivery bond referred to above. This latter class of 
undertaking, according to our Code, is to be given by 
some person in possession of the property other than the 
defendant. It differs from the undertaking to be given 
by the defendant in the following particulars: First, in 
its recital that the property attached by the marshal is 
in the hands of the undersigned garnishee; second, in 
containing a description of the property attached; 
third, in containing a statement of the value of the 






property attached; all these being in the recital; fourth, 
in the statement of the contract or undertaking which 
omits the obligation to perform the judgment of the 
court in relation to said property; fifth, in containing the 
provision that if the property shall be condemned judg¬ 
ment may be rendered against the undersigned for the 
value of the property and costs, to be executed against 
them, unless said property shall be forthcoming, to satisfy 
the judgment of condemnation. 

The undertaking to be given by the defendant is, on 
the contrary, an undertaking “to abide by and perform 
the judgment of the court in the premises in relation to 
said property,” and it contains no description of the 
property and no statement of the value thereof. The 
material distinction between the two clases of under¬ 
takings as prescribed by the Code becomes more clearly 
apparent upon reference to the succeeding section 455, 
which contains the provision that if the property attached 
be delivered to the defendant, upon his executing the 
undertaking just referred to, the judgment shall be a 
joint judgment against the defendant and his surety or 
sureties, for the appraised value of the property. In 
legal effect, this requirement is contained in the under¬ 
taking itself and by executing the undertaking in the 
case at bar the appellant consented that a joint judg¬ 
ment against it and the defendant should be rendered for 
the appraised value of the property in case of the plain¬ 
tiff’s successful prosecution of his claim. 

The final judgment in the case at bar contained a pro¬ 
vision very favorable to the obligors on the said under¬ 
taking, namely, that the judgment should be released 
and held for naught upon the delivery by the surety or 
the defendant to the marshal, of the chattels levied 
upon and released and a sum of money equivalent to the 
credits garnisheed and released, as aforesaid, provided 
such delivery should be made within ten days from 
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entry of judgment. In this regard the obligors were 
given the same advantage as provided by Code section 
468 in the case of attached property which has been de¬ 
livered to or retained by a garnishee upon his executing 
a forthcoming undertaking (Rec., p. 23). 

It should be noted that the undertaking in this case 
was given pursuant to section 455, after the marshal had 
completed his levy and made his return and the release 
of the property attached, as well as of the credits gar¬ 
nisheed, was thereupon directed by a special order of 
court (Rec., p. 14). 

The importance of distinguishing between these two 
classes of undertaking is made more apparent by refer¬ 
ence to section 460, a section relied upon by the appel¬ 
lant as indicating that a surety has the right to move to 
quash. On the contrary, whatever rights are conferred 
thereby are confined in express terms to the defendant, 
any garnishee, and any party to a forthcoming under¬ 
taking, meaning an undertaking given by some person 
other than the defendant and being in the form which 
provides that if the property shall be forthcoming to 
satisfy the judgment there shall be no execution against 
the parties to the undertaking. This alone is a forth¬ 
coming undertaking. The only judicial definition of a 
forthcoming bond contained in “Words and Phrases 
Judicially Defined" is the following, namely: 

“A forthcoming bond is a bond given for the security 
of the sheriff, conditioned to produce the property 
levied on when required. Such a bond, as the name indi¬ 
cates and as it was always considered when it originated 
in the early history of the attachment law, was simply 
to secure the return to the officer of the identical prop¬ 
erty which he had seized under attachment in the event 
the attachment was sustained. It ran to the sheriff or 
other officer executing the writ and in such case it could, 
of course, be reasonably contended that the property still 
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remained in custodia legis. A bond given under a statute 
providing that the defendant may at any time release 
any property in the hands of the sheriff by virtue of any 
writ of attachment by executing an undertaking and 
that the property shall be released from the attachment 
and delivered to the defendant is not, in the ordinary 
adaptation of the term, a forthcoming bond.” 

Nichols vs. Chittenden, 59 Pacific R., 954, 956, 
14 Colo. Appeals, 40. 

3 Words and Phrases Judicially Defined, page 
2916. 

Bouvier’s definition of a forthcoming bond is: ‘‘A 
bond given for the security of the sheriff, conditioned to 
produce the property levied on when required.” 

2 Wash. Va., 189, 11 Gratt. Va., 522. 

It will be noted that these definitions would include 
the second of the two classes of undertaking set forth 
in section 454 and would clearly exclude the form of 
undertaking first set forth in said section, which is that 
in question in the present case. It seems clear from the 
language of the two forms of undertakings and from the 
authorities that the form of undertaking in question 
in this case is practically equivalent to the bond or under¬ 
taking to pay or perform the judgment of the court 
which has the effect of estopping the parties thereto 
from raising questions relative to the regularity of the 
attachment proceeding, the attachment in effect going 
out of the case and the bond being substituted. By 
express contract contained in this undertaking the de¬ 
fendant and the surety appear and submit themselves 
to the jurisdiction of the court and agree to abide by and 
perform its judgment in relation to the property. It is 
certainly not competent for either of them to thereafter 
contend that in legal effect there was no attachment, 
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unless Code, section 460, confers or reserves such right, 
and we have shown that its terms do not include a surety! 

See New Haven Lumber Company vs. Raymond, 
76 Iowa, 225, where the court held that giving 
even an ordinary forthcoming bond had the 
eff/ct just stated. 

The record shows that the motion to quash was 
the separate motion of the surety. The defendant made 
no such motion although served with a duplicate of the 
plaintiffs motion for judgment and represented by 
counsel who was heard at the same time as the counsel 
for the surety company was heard. Upon judgment be¬ 
ing rendered for plaintiff, the defendant noted an appeal 
on the merits separate from the appeal of the surety, 
but did not perfect its appeal. 

In the comparatively recent case of United Surety 
Company vs. American Fruit Product Company, decided 
by this court in the year 1913, is familiar but is here 
referred to at some length for the reason that the con¬ 
struction and effect of an undertaking in the same form 
as that involved in this case was considered. In that case 
an attachment against a foreign corporation doing busi¬ 
ness in the District was issued simultaneously with the 
filing of the declaration, as in this case, and was levied 
on a stock of merchandise belonging to defendant and 
the said undertaking was thereupon given to release the 
property attached. No appraisement of the goods was 
made, but the marshal made inquiry of the defendant 
as to their gross value and endorsed on the return that 
the goods were of the value of $20,000. Judgment was 
ultimately rendered against defendant and its surety 
for a sum less than $20,000, notwithstanding objections 
made by the surety in the court below, one of which was 
on the ground that no appraisement had been made as 




contemplated by Code, section 455. This court held 
that such appraisement was not necessary; that the 
object of the provisions as to appraisement were to 
limit the liability of the parties to the undertaking to an 
amount not in excess of the value of the property attached 
and released, and that where the value of the property 
was shown to exceed the amount of the verdict there 
was no error in entering a joint judgment in the latter 
amount against defendant and its surety, notwithstand¬ 
ing the absence of any formal appraisement. This court 
further held the undertaking to be free from objection 
on the ground of unconstitutionality, the opinion stat¬ 
ing— 

“An attachment or appeal bond is a contract. 
Where the surety by express agreement as in 
this case agrees to submit to the jurisdiction of 
the court, and abide by and perform the judg¬ 
ment of the court, it is equivalent to a waiver of 
process and submission to the jurisdiction of the 
court.” 

The surety company further objected below that no 
issue (on the second trial) had been joined between plain¬ 
tiff and itself. This objection was overruled below and 
was disposed of by this court as follows: 

“Neither was there error in overruling the 
objection . . . that no issue had been joined 

between plaintiff and appellant. The issue to be 
tried was the one joined between plaintiff and 
defendant, to which appellant was not a party, 
unless it had proper grounds for becoming such 
under section 460 of the Code. Appellant’s only 
relation to the original suit was through its con 
tract to abide by and perform the j udgment that 
should be rendered against defendant. Of course, 
if the judgment was procured by fraud or collu¬ 
sion between the plaintiff and defendant, appel- 
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lant can avail itself of this defense when called 
upon to respond to the judgment but no claim of 
fraud has been made in this case.” 

40 App. D. C., 239, 245, 246. 

See, also, authorities cited by appellee’s counsel in 
their brief at top of page 244 of the above report, in 
support of the proposition that: 

“The surety on the undertaking in suit was, in 
law, represented by its principal, the defendant 
in the case, and was bound by whatever was done 
by its principal in the course of litigation, even 
without notice to it.” 

The affidavits in attachment in the above reported 
case, filed more than one year later than the affidavits 
in the suit at bar, were drawn in the same manner 
and were therefore subject to the same criticism made 
by appellant here—that is, they allege that defendant 
is a foreign corporation but are silent as to its having 
estate or debts in the District of Columbia. The affi¬ 
davits are copied in the record (App. Records, vol. 223, 
Case No. 2480), but no objection to their sufficiency was 
made by the able and astute counsel representing the 
surety company in that case. 

This court does not appear to have passed upon the 
direct question whether the execution of an undertaking 
of the class given by the defendant in this action estops 
either the defendant or the surety from moving to quash 
on the ground of a defect in the affidavit. 

The requirements of section 460 may be intended to 
secure merely the right to raise by plea any question of 
fact. It is questionable whether it was intended to pre¬ 
serve thereby any right to move to quash even in the case 
of a defendant on the ground of an irregularity in the 
affidavit, but even if so, as shown above, such right is not 
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accorded to a surety on an undertaking of the class given 
in this case, which is not a forthcoming undertaking. 

The decisions of the Supreme Court referred to in the 
above quotations from the Encyclopedia of Pleading 
and Practice include a case from the District of Colum¬ 
bia involving, however, the construction of the law prior 
to the Code, which provided for the release of the prop¬ 
erty attached upon the defendant with surety executing 
an undertaking “to satisfy and pay the final judgment 
of the court against him.” This undertaking was held 
by the Supreme Court to operate to estop the defendant 
from questioning the sufficiency of the papers upon 
which the attachment was issued. 

Barry vs. Foies, 1 PetersU. S., 311. 

See, also, Huff vs. Hutchinson, 14 How. U. S., 586. 

In the year 1888 the Supreme Court in the cases, 
heard together, of Pacific National Bank vs. Mixter, 
Butler vs. Coleman, and others, again considered the 
effect of a bond given to release goods attached and 
obligating the parties to pay any final judgment which 
might be rendered. Following is a quotation from the 
opinion of the court by Chief Justice Waite, viz: 

“It is undoubtedly true that the sureties on a 
bond of this kind are estopped from setting up 
as a defense to an action for a breach of the con¬ 
dition any irregularities in the former proceeding 
to obtain an attachment authorized by law which 
would warrant its discharge upon a proper appli¬ 
cation made therefor. As the purpose of the bond 
is to dissolve an attachment, its due execution 
implies a waiver both by the defendant and its 
sureties of all mere irregularities. So, too, it is 
no defense that the property attached did not 
belong to defendant, or that it was exempt, or 
that the defendant had become bankrupt or is 
dead.” 

124 U. S., 721, 728. 
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It is submitted that there is no substantial difference 
between the bond considered in the cases just cited and 
the undertaking in question here, except in the following 
particulars: (a) That in the case of the undertaking no 
separate action is required to enforce the obligation, the 
parties consenting that a joint judgment be entered 
against principal and surety for the appraised value of 
the property attached and released, (b) That in the 
undertaking the judgment can not exceed, in any event, 
the amount of the appraisement, if the property has 
been duly appraised (as in the case at bar), otherwise 
the value of the property, which the court may proceed 
to ascertain, (c) That certain rights to defend against 
the attachment are reserved by section 460, but this 
section expressly enumerates the parties who may take 
advantage of it, does not mention the surety, and the 
surety on an undertaking of this class is not included in 
the description contained in said section “any party to 
a forthcoming undertaking/’ the undertaking in ques¬ 
tion not being a forthcoming undertaking. 

It, therefore, logically follows that as the motion to 
quash was made by the surety only, the appellant is 
estopped by the terms and effect of the undertaking. 

V. 

An Additional Reason for Holding that the Long Delay 
on the Part of Appellant in Raising any Objection 
to the Affidavits Operates to Estop It is that the 
Plaintiff Has Relied Upon the Security Afforded 
by the Undertaking and Prosecuted His Case to 
Successful Verdict at Great Expense, and the 
Property Attached and Released is no Longer 
Available to Satisfy His Judgment. 

Although the appellant as surety voluntarily became 
a party to an undertaking whereby it agreed to abide 




by and perform any judgment the court might there¬ 
after enter in relation to the property which had been 
attached and which was thereupon released from the 
attachment in consideration of said undertaking being 
executed, yet, after verdict in favor of plaintiff and imme¬ 
diately before entry of judgment, it moved to be released 
from all liability on the ground that there was a defect 
in the affidavit filed prior to the execution of the under¬ 
taking more than seven years previously. During all the 
intervening time the plaintiff had been proceeding on the 
assurance that in case of success in his action, he could 
collect his judgment to the extent of the value offoe 
chattels and credits so released. This court has held that 
the object of the writ of attachment is not so much to 
compel defendant’s appearance as it is to give to nlam 
tiff security for his demand. P 

Robinson vs. Morrison, 2 App. D. C., 105. 

The delay in objecting to the affidavit is highly 
prejudicial to plaintiff and should operate to estop the 
surety company. Had a motion to quash been made 
with any degree of promptitude, the plaintiff could have 
readily amended his affidavits, or even if the attachment 
had been quashed for the alleged defect in the affidavits, 
the plaintiff could have sued out a new writ of attach¬ 
ment and had the same again levied on the defendant’s 
goods, and this situation continued for several years 
and until the property attached in this suit and released 
was seized on process by the marshal in subsequent 
suits by other creditors of the defendant and sold to 
satisfy their claims. This fact was referred to in testi¬ 
mony by the president of the defendant company at 
the trial of this action and appears from the record in 
law case No. 54,481, although the fact is not stated in 
the record on this appeal. 

It is deemed proper to explain to the court that plain- 




tiff was not guilty of any lack of diligence in prosecuting 
his suit, the cause, as shown by the record on this appeal, 
having been referred by the lower court, under authority 
of the statute, to the auditor, because it presented ques¬ 
tion of complicated accounts, the then auditor having 
held hearings and died before reporting on the case, and 
his successor having completed the taking of testimony 
and reported after unavoidable delay, following which 
exceptions were filed by defendant, which resulted in a 
trial before a jury and a reduction in the amount of the 
plaintiff’s recovery as compared with the findings and 
report of the auditor. These proceedings involved con¬ 
siderable expense borne by plaintiff and account for the 
lapse of years between the joining of issue and final trial 
and verdict. 

For a case in which a delay of three years was held 
in itself sufficient to bar defendant from raising objec¬ 
tions by plea of abatement in an attachment case, 
notwithstanding that the practice permitted the filing 
of a plea in abatement after a plea to the merits, see Wal¬ 
lace vs . Gallatin First National Bank (Tex., 1901), 
65 S. W. Rep., 180. 

VI. 

It should be noted that the appellant’s motion is di¬ 
rected against the attachment and does not attack 
the validity of the undertaking , except on the theory that 
it depends on the attachment, but as the court had ac¬ 
quired jurisdiction of the attached property (Cooper vs. 
Reynolds, supra), the release of the property con¬ 
stituted a sufficient consideration for the obligation of the 
parties to the undertaking and therefore, even in the 
view most unfavorable to appellee, the undertaking 
should be held enforcible as equivalent to a common 
law bond voluntarily entered into on sufficient considera¬ 
tion. 

4 Cyc., page 681, and footnotes 93, 94, and 95, on 
same page. 
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VII. 

Even Should This Court be of Opinion that the Appel¬ 
lant’s Motion to Quash was Well Founded, Yet the 
Alleged Defect in the Affidavit is Amendable and 
Amendment Should be Allowed. 

Much space is given in the brief of appellant to the 
question of amendment of the affidavits so as to show the 
existence of property of the defendant in the District, it 
being contended by its counsel that the affidavits are 
not amendable. 

Should this court, notwithstanding the several strong 
grounds for sustaining the action of the court below in 
overruling the motion to quash, reach the conclusion 
that the surety was not estopped and that the alleged 
defect in the affidavit is material, appellee would, in such 
case, respectfully ask that the cause be remanded with 
leave to the plaintiff to amend the affidavits. 

The provisions of the Code (Chapter VIII) on the 
subject of amendment are very liberal, the principal 
section being as follows, viz: 

Sec. 399. In all judicial proceedings the court, 
justice, or judge in which, or before whom, the 
cause shall be pending shall have power upon 
such terms as shall seem best, at any stage of the 
case, to allow amendments of writs, pleadings, or 
other papers in the cause and to allow supple¬ 
mental or substituted affidavits to be filed. (Act 
of June 30, 1902.) 

This is clearly broad enough to include amendment 
of an affidavit in attachment, defective because of the 
omission of statutory grounds, but at most, the omission 
in the case at bar is not that of a complete ground but 
only a portion of one ground and therefore comes within 
the class of defects which courts have allowed to be 
amended under much less liberal statutes. 
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The citations of decisions of this court contained in 
appellant’s brief relative to amendments are sufficient 
to show that a defect of this character is amendable, 
although they are cited by appellant for a contrary pur¬ 
pose, for instance, such an amendment would not operate 
“totally to confer jurisdiction or shift the right of ac¬ 
tion,” and therefore is not within the class of amend¬ 
ments which this court held error to allow in Neubeck vs. 
Lynch, 37 App. Cas. D. C., 576. Nor can this defect be 
placed for a moment in the same category as the error 
of bringing suit in the name of a dead man, which this 
court held rendered the declaration a nullity and that 
it could not be amended by substituting the name of the 
administrator of the estate. 

Karrick vs. Wetmore, 22 App. Cas. D. C., 487. 

On the contrary, the defect is as clearly amendable as 
were the defects contained in the affidavit in attachment 
involved in Moses & Sons vs. Hayes, 36 App. Cases, 194, 
the amendment of which was allowed. 

See note on “Right to Amend Affidavits,” in 31 
L. R. A., 422 et seq., under case of Heidel vs. Benedict, 
and also A. & E. Enc. of PI. & Pr., title, Amendments, 
pp. 680-682. Also, Cline vs. Patterson, 191 III., 246. 

The highest court of Kansas has held it to be error to 
grant a motion to dissolve an attachment where the 
grounds of the attachment are not sufficiently stated in 
the affidavit, without giving the plaintiff an opportunity 
to amend. 

Baker Wire Co. vs. Kingman, 44 Kans., 270. 

Wells Fargo Co. vs. Danford, 28 Kans., 349. 

The reason that counsel for plaintiff at the hearing 
below did not move for leave to amend the affidavit is 
surmised by appellant to have been that counsel con¬ 
sidered the affidavit incapable of legal amendment. 
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On the contrary, the reason was that the court overruled 
the motion to quash after due consideration and without 
any suggestion of difficulty in that regard; had the couxt 
below intimated a doubt as to its right to proceed to 
judgment, notwithstanding the motion to quash, a 
motion to amend would doubtless have been made, 
granted, and acted upon, but in view of the record both 
the court and counsel for plaintiff considered the intro¬ 
duction of amended affidavits on the point in question 
to be an unnecessary proceeding. 


To grant a reversal on the narrow grounds suggested 
by appellant would be “to sacrifice sound principle to 
barren technicalities,’’ to use the language of Mr. Justice 
Miller in Cooper vs. Reynolds, and irreparable loss would 
result to appellee. 

The judgment below was right and should be affirmed. 


Respectfully submitted. 

GEO. FRANCIS WILLIAMS, 
WILLIAM C. PRENTISS, 

Attorneys for Appellee . 




